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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,266 


HELEN HARRIS, 
Appellant 
Vv. 
GUY H. HARRIS, 


Appellee 


BRIEF OF THE AMERICAN 
CIVIL LIBERTIES UNION 
FUND AS AMICUS CURIAE 


Introductory Statement 


The American Civil Liberties Union Fund is a private 
non-partisan organization engaged in defending and advancing 
the cause of civil liberties. We file this brief because 
we believe that this appeal raises serious issues relating 


to the rights of indigent litigants in the Domestic Relations 


Branch of the District of Columbia Court of General Sessions. 


By 


Statement of Issues Presented For Review 
Sa ues sresented for ‘Review 
In the view of Amicus Curiae the issues presented 


by this appeal are as follows: 


1. Does an indigent plaintiff in the Domestic 


Relations Branch of the Court of General Sessions have a 
to proceed on a complaint for divorce 
in forma pauperis? 
2. Is section 15-712 of the District of Columbia 
Code unconstitutional as applied if it is applied so as to deny 
leave to an indigent to proceed in forma ee in a case in 
which nonfrivolous issues are presented for adjudication? 
This case has not previously been before this Court. 
Statement of the Case 
The Amicus Curiae adopts the Statement of the Case 
set forth in the Appellant's brief. 
Summary of Argument 
An indigent plaintiff has a constitutional right to 
proceed in forma pauperis on a complaint for divorce. Sec- 
tion 15-712 of the District of Columbia must be construed 


as requiring judges of the District of Columbia Court of 


General Sessions to implement this constitutional right by 
granting indigents leave to proceed in forma pauperis in 
any case where nonfrivolous eeues are presented. Inasmuch 
as the trial judge's opinion in this case states that he 
will never permit such an action to be prosecuted in forma 
pauperis his action represents not merely an exercise of 
discretion based upon the particular facts of the instant 
case but a broadly applicable ruling that indigent plain~ 
tiffs are not entitled to proceed without’ prepayment of 
costs in divorce cases irrespective of the merits of their 
case. The effect of such a ruling is to deny indigents 
the right clearly secured to all non-indigent plaintiffs 
to secure divorces under the circumstances contemplated by 


the laws of the District of Columbia. This ruling is: con- 


trary to decisions of the Supreme Court providing that in- 


digents shall have access to the courts equal to that of 
persons with means. In addition, insofar as this ruling 
represents an exercise of the trial judge's discretion 
under section 15-712 of the D.C. Code, it is an unconstitu- 


tional application of that statute. 


Argument 
i/ 
Section 15-710 of the District of Columbia Code 


confers upon the judges of the Domestic Relations Branch 

the power to prescribe by rule the fees, charges and costs 

in actions and proceedings in that Branch. Section 15-712 
2/ 


of the D.C. Code grants to judges of the Court of General 


Sessions the power to permit the prosecution of actions in 


that court without prepayment of costs 

when satisfactory evidence is presented... 

that the plaintiff in a suit is indigent and 

unable to make deposit of costs . . Aes 

It seems clear from the per curiam order entered by 
the District of Columbia Court of Appeals on August 6, 1968 
and from the trial court's opinion of June 28, 1968 that 
both the court below and the trial court construed section 
15-712 as validly leaving to the sole discretion of the trial 
judge the determination whether a litigant shall be permitted 
to proceed in forma pauperis in the Domestic Relations Branch. 
This is not correct. 

Indigent plaintiffs in divorce cases have a consti- 
tutional right, secured by the Fifth Amendment to the United 


1/ See Appendix for full text of section 15-710. 


2/ See Appendix for full text of section 15-712. 


States Constitution, to proceed in forma pauperis in such 


cases. Because the trial judge announced that he would 


never permit a case such as this to be brought in forma 


pauperis -- apparently notwithstanding the indigent status 
of the litigant -- the constitutional question has been 
squarely raised. 

Moreover, if section 15-712 of the D.C. Code is 
interpreted as conferring discretion upon judges of the 
Court of General Sessions to deny indigents the right to 
proceed in forma pauperis even in a case presenting non- 
frivolous issues, and the statute is so applied, it is un- 
constitutional as thus applied. 

I. The Trial Court's Ruling Has The 
Effect of Depriving Indigents From Ac- 
cess to the Courts in a Divorce Action 

The trial court's opinion can fairly be construed as 
setting forth three reasons for denying petitioner leave to 
proceed in forma pauperis: 

1. Petitioner's income is $70 per week, an amount 


"in excess of what some persons holding a GS-4 rating in 


the Federal Government take home each week." She therefore 
failed to establish indigency. 

2. Inasmuch as petitioner acted voluntarily in 
getting married and is voluntarily seeking a divorce, the 
taxpayers of the District of Columbia "should not be made 
to underwrite the legal procedures to terminate the rela- 
tionship." 

3. This litigation has been "stirred up" by the 
Neighborhood Legal Services Project. ot 

These conclusions are wholly without support in the 
record and totally insufficient as a basis for an adverse 
exercise of the trial court's discretion in this case. First, 


the fact that petitioner's wages are equal to those of a GS-4 


is completely irrelevant. The only relevant question is 


whether she is indigent. The trial court made no attempt to 
go behind petitioner's uncontested affidavit to challenge 


her indigency. There was no evidence, therefore, to sup- 
3/ 
port a finding that she was not indigent. Finally, the 


court's criticism of Neighborhood Legal Services is also 


without basis. There was absolutely no evidence upon which 


37 It is not entirely clear from the trial court's opinion 


that the court did in fact find that petitioner was not indigent. 
The court simply commented that petitioner's "allegation of 
poverty is belied by her own statement." 


the court could find that this case was "stirred up" or 
that petitioner was attempting to do anything more than 
assert her right to a divorce under the laws of the District 
of Columbia. 
It is clear, therefore, that the trial court's ruling 
cannot be supported on any particular facts relating to this 
case. Because it is not limited to any specific set of facts, 
the effect of the ruling is to deny all indigent plaintiffs 
the right to proceed in forma pauperis in divorce actions. 
Indeed, the trial court indicated that this was precisely 
what it intended, by its assertion that 
this court will not exercise its discretion 
to allow this or similar cases to be brought 
in forma pauperis - + + . [Emphasis added.] 

It is thus clear that the court ruled that indigent plain- 


tiffs in divorce actions will never be permitted to proceed 


without prepayment of costs, despite their poverty and de- 


Spite the merits of their cause. 


By sweeping denial of leave to this appellant to pro- 
ceed in forma pauperis the trial court has in effect deprived 
indigents of the right conferred upon all citizens of the 


District of Columbia by Section 16-904 of the D.C. Code to 


obtain a divorce. Such a deprivation creates a clear dis- 
crimination between indigents and non-indigents, thus deny- 


ing indigents equal protection of the laws in violation of 


the Fifth Amendment. See Bolling v. Sharpe, 347 U.S. 496 


(1954). 
II, Indigent Plaintiffs in the Domestic 
Relations Branch Have a Constitutional 
Right to Proceed In Forma Pauperis 
The Supreme Court has made it abundantly clear in 
recent years that the constitutional guarantees of due 
process and equal protection call for procedures that do 
not permit discrimination between persons on the basis of 
their ability to bear the costs of Litigation. See Griffin 
v- Elinois, 351 U.S. 12 (1956); Eskridge v. Washington 
State Board of Prison Terms and Paroles, 357 U.S. 214 (1958); 


Gideon v. Wainwright, 372 U.S. 335 (1963); Draper v. Washington, 
372 U.S. 277 (1964). This principle was expounded by this 


Court in Tate and Edelin v. United States, 123 U.S. App. D.C. 
261, 359 F.2d 245 (1966). | 

While this principle has been most frequently com- 
mented upon in criminal cases, its applicability is by no 


means limited to cases in which the state is acting as a 


prosecutor. In Lane v. Brown, 372 U.S. 477 (1967) and 
Smith v. Bennett, 365 U.S. 708 (1961) the Court held that 
post-conviction remedies such as coram nobis and habeas 
corpus, even though treated as civil actions for some pur- 
poses, cannot be denied solely because the party seeking 
them is indigent. 

There is no principle of logic by which criminal 
or "quasi"-criminal cases can be distinguished from civil 


cases for the purpose of determining the rights of indigents 


to be free from discrimination based solely upon their 


poverty. It is unthinkable that it could be unconstitutional 


to deprive indigents of the right to seek post-conviction 
remedies by imposing prerequisite costs beyond their means, 
while at the same time being perfectly acceptable to make 
Such a distinction when an indigent wishes to avail himself 
of a purely civil right. The only distinction between the 
state's proceeding against a person or withholding a benefit 
from him is the degree of discomfort or deprivation suffered 
by the individual. It seems readily obvious that the depri- 
vation of civil rights can effect a far more serious penalty 


upon an individual in many cases than the imposition of a 


modest criminal sanction. 

The instant case presents a vivid example of the 
Severe hardship that could be worked by depriving an in- 
digent of access to the court in a civil case. The right 
to have the marriage relationship terminated can only be 
enjoyed by resort to court. To deny access to the court 
for this purpose solely because a person is: unable to bear 
the costs of litigation is not only to deny the substantive 
right itself, and thereby to create a discrimination for 
which there can be no rational justification, but it is 


also to deny the right to remarry. Appellant, who has been 


Separated from her husband for a number of years, cannct 


remarry without commiting the crime of Digamy. In Loving 
v. Virginia, 388 U.S. 1 (1967) the Supreme Court held that 
it was a violation of the Equal Protection clause of the 
Fourteenth Amendment for a state to deny the right to marry 
solely because of race. The Court said (388 U.s. at 12): 

The freedom to marry has long been recognized 

as one of the vital personal rights essential 

to the orderly pursuit of happiness by free 

men. 

Marriage is one of the "basic civil 


rights of man," fundamental to our very exis- 
tence and survival... , To deny this 


fundamental freedom on so unsupportable 
a basis as [racial classification] ... 
is surely to deprive all the State's 
citizens of liberty without due process 
of law. 


Certainly a person's financial condition is a no more 
acceptable basis than his race upon which to condition 
his right to marry. Yet this appellant is in practical 
effect being denied the right to marry again because her 
poverty precludes her from obtaining a divorce. 

III. Section 15-712 of the D.C. Code 


Is Unconstitutional As Applied If 
Used To Prevent Indigents From 


Prosecuting Meritorious Cases 


Section 15-712 of the D.C. Code purports to confer 


discretionary authority upon judges of the District of 
Columbia Court of General Sessions to permit a civil action 
to be brought in forma pauperis by a person who establishes 
his indigency. The statute sets forth no guidelines for 
the exercise of the discretion it purports to confer, how- 
ever. 

In the instant case the trial judge stated without 
any reference to the merits of Appellant's complaint that 


it would not exercise its discretion in this case "or similar 


cases" to grant leave to proceed in forma pauperis. The 
Amicus Curiae respectfully submits chat this action repre- 
sents an unconstitutional application of section 15-712. 

We submit that the discretion conferred by section 
15-712 cannot be exercised in such a manner as to deprive 
indigents of rights they would otherwise be able to enjoy 
if they were able to bear the costs of litigation. We 


believe that the Constitution requires a practice under 


this statute analogous to that prescribed by the Supreme 


Court under the comparable federal Statute, 28 U.S.C. 
§ 1915, in Ellis v. United States, 356 U.S. 674 (1958). 
In Ellis the Court held that indigents Seeking leave to 
appeal in forma pauperis should be granted such leave 
“unless the issues raised are so frivolous that the apesci 
would be dismissed in the case of a nonindigent litigant." 
356 U.S. at 675. The Court also pointed out' that indigents 
cannot be required to make a preliminary showing of any 
particular degree of merit. 

By adopting the Ellis test for civil cases arising 
under section 15-712 of the D.C. Code this Court would 


ensure not only that indigents in the District of Columbia 


Court of General Sessions would have full and fair access 
to the processes of law, but it would also ensure that 
the courts will not be swamped with frivolous litigation. 

Some federal courts have indicated that a test essen- 
tially the same as that pronounced in Ellis should be applied 
in civil actions in federal courts in which leave to proceed 
in forma pauperis is sought under 28 U.S.C. § 1915. In Reece 
v. Washington, 310 F.2d 139 (9th Cir. 1962) and Wright v. 
Rhay, 310 F.2d 687 (9th Cir. 1962), cert. denied, 375 U.S. 866 
(1963) the Court of Appeals for the Ninth Circuit pointed out 
that a district court may deny leave to proceed in forma 
pauperis if it appears from the face of the complaint that 
the action is frivolous, but that this power should be used 
with great restraint. Moreover, in United States Vv. Taylor, 
269 F. Supp. 1922 (E.D. Pa. 1967), a district court simply 
examined the contentions in the complaint, when presented 
with an in forma pauperis application, and granted leave based 


Simply on the apparent adequacy of the statement of the claim. 


This Court should make clear that the Ellis test is 


the relevant standard under Section 15-712 of the D.C. Code. 


IV. Conclusion 

The constitutional questions raised by the trial 
court's action have not heretofore been passed upon by 
this Court. They are issues of great public importance in 
the District of Columbia, and the Amicus Curiae respectfully 
urges that the Court Pass upon them. 

In this connection we note that this Court has only 
recently recognized the importance of prompt. disposition of 
constitutional questions where substantial additional liti- 
gation would otherwise be expected. In Bailey v. United States, 
No. 21297, Sept. 13, 1968, the Court undertook to decide 
the constitutional question involved, even though the appel- 
lants in that case were not prejudiced by the unconstitutional 
Statute, because "to allow the statute to remain as enacted 
would be to create future litigation and waste valuable 
judicial time." In the instant case the Appellant was 
clearly affected by the invalid ruling of the' trial court, 


but in any event expeditious determination of the constitu- 


tional issues is necessary to avoid substantial future 


litigation concerning the rights of indigents in the 


Domestic Relations Branch. 


Respectfully submitted, 


-_ 
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CERTIFICATE OF SERVICE 


I, John D. Hawke, Jr., a member of the Bar of this 
Court, hereby certify that I have, this 24th day of December 
1968, served copies of the foregoing Motion for Leave to 
File Brief Amicus Curiae and brief of the American Civil 
Liberties Union Fund as Amicus Curiae, by mailing copies 
thereof by first class mail, postage prepaid, to Joseph F. 
Dugan, 3128 Nichols Avenue, S. E., Washington, D. C., 
Attorney for Appellant, and to Guy H. Harris, 726 Ingersoll 


Street, Philadelphia, Pennsylvania, Appellee. 
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APPENDIX FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HELEN HARRIS, 
Appellant 
No. 22266 


Appellee 


APPEAL FROM A JUDGMENT OF THE | 
DISTRICT OF COLUMBIA COURT OF APPEALS 
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DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 
DOMESTIC RELATIONS BRANCH 


HELEN HARRIS 
841 Bellevue Street, S. E. #304 
Washington, D. C. 


Plaintiff 


Vv. Civil Action No, D. 


ee 08 08 of of of 


GUY H. HARRIS 
726 Ingersol Street 
Philadelphia, Pennsylvania 


Defendant 


COMPLAINT FOR DIVORCE 
(Voluntary Separation) 


The plaintiff, Helen Harris, states as follows: 

1, That she is an adult citizen of the United 
States and has been a resident of the District of 
Columbia for more than one year prior to the commence- 
ment of this suit which she brings in her own right; 

2. That the defendant is an adult citizen of 
the United States and a resident of the City of Phila- 


delphia in the State of Pennsylvania; 


-App. 2 - 

3. That the parties were lawfully married on 
May 20, 1952, in Norfolk, Virginia; 

4, That one child was born of this marriage; 
namely, Angela V., age 15, who presently resides with 
plaintif£; 

5. That in 1955 while living together in Norfolk, 
Virginia, the parties, because of marital difficulties, 
became separated and since that time have lived separate 
and apart continuously without cohabitation since the 
day of separation; , 

6. That since the Separation, plaintiff has 
continued to reside in the District of Columbia; 

WHEREFORE, plaintiff prays as follows: 

1. That she be awarded an absolute divorce on 
the ground of voluntary separation; 

2. That she be awarded custody of the minor 


child, Angela V., and support for the child and that 


all payments be made to the Clerk of the: Court. 


Helen Harris 


JOSEPH F, DUGAN 


Attorney for Plaintiff 
Neighborhood Legal Services 
3128 Nichols Avenue, S. E. 
Washington, D. C. 20032 
561-0100 


- App. 3 - 


eae 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 


Helen Harris, being first duly sworn on oath, 


deposes and says that she has read the foregoing Complaint 
by her subscribed and believes the matters and things stated 
therein to be true to the best of her knowledge, informa- 


tion and belief. 


Helen Harris 


Subscribed and sworn to before me 


on the day of >» 1968. 


Notary Public, D. C. 


My Commission expires: 


- App. & - 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 
DOMESTIC RELATIONS BRANCH 


HELEN HARRIS 
841 Bellevue Street, S. E., #304 
Washington, D. C. 

Plaintiff 


Vv. 


Civil Action No. D. 


GUY H. HARRIS 
726 Ingersol Street 
Philadelphia, Pennsylvania 


Defendant 


PETITION TO PROCEED 
IN FORMA PAUPERIS 
The plaintiff, Helen Harris, through hex attorney, 
Joseph F. Dugan, moves this Court for permission to file a 
Complaint in forma pauperis and states as her reasons the 
following: : 
1. That I am a citizen of the United States and a 
resident of the District of Columbia; | 
2. That I am the plaintiff in the above-entitled 


action; 


- App. 5 - 


3. That because of my poverty, I am unable to pay 
the costs of proceeding with the above-captioned action 


or to give security therefor; 


4. That I believe I have a substantial tegal claim 


on which I will prevail. 


WHEREFORE, Petitioner requests the above motion be 


granted. 


Joseph F. Dugan 
Neighborhood Legal Services 
3128 Nichols Avenue, S. E. 
Attorney for Petitioner 
Washington, D. C. 20032 
561-0100 


- App. 6 - 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 
DOMESTIC RELATIONS BRANCH 


HELEN HARRIS 
841 Bellevue Street, 
Southeast, #304 

Washington, D. C. 

Plaintiff 

Vv. : Civil Action No. D. 

GUY H. HARRIS 
736 Ingersol Street 
Philadelphia, Pennsylvania 

Defendant : 

AFFIDAVIT IN SUPPORT OF PETITION 
TO PROCEED IN FORMA PAUPERIS 

DISTRICT OF COLUMBIA, ss: 

I, Helen Harris, being first duly sworn on oath, 
depose and say that I am the plaintiff in the above-entitled 
cause and in support of my petition to proceed in forma pau- 
peris, state as follows: 


1. That I am a citizen of the United States and a 


resident of the District of Columbia; 


2. That I am the plaintiff in the above-entitled 


action; 


_ App. 7 - 


3. That because of my poverty, I am unable to 
pay the costs of proceeding with the above-captioned action 
or to give security therefor; 

4. That my sole source of income is derived from 
wages which I receive from Vanguard Auto Services in the 
amount of $70.00 per week take-home salary; 

5. That I have no savings account no checking account, 
and I do not own any real property nor do I own an automobile; 
6. That I do not have any money or property with 
which to pay the costs of this action and still be able to 
provide my family with the necessities of life; my family 

consists of two children which I am sole support. 

7. That I petition for such relief and that I will 


prevail if permitted to proceed without prepayment of costs. 


Helen Harris 
Subscribed and sworn to before me 
on the day of » 1968 


Notary Public, D. C. 
My Commission Expires: 


Joseph F. Dugan 

Attorney for Plaintiff 
3128 Nichols Avenue, S. E. 
Washington, D. C. 

561-0100 


- App. 8 - 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 
DOMESTIC RELATIONS BRANCH 


HELEN HARRIS 
841 Bellevue Street, S. E., #304 
Washington, D. C. 


oo 88 oe oe 


Plaintiff 


Vv. 


Civil Action No. D. 


GUY H. HARRIS 
726 Ingersol Street 
Philadelphia, Pennsylvania 


ee 08 00 08 ce ce 08 ce 80 


Defendant 


PETITION TO FILE AN APPEAL 
IN_FORMA PAUPERIS 

The petitioner, Helen Harris, through her attorney, 
moves this Court for permission to file ananneel in forma 
pauperis appealing this Court's decision of June 20, 1968 
denying her permission to file a complaint for divorce in 
forma pauperis and states as follows: 

1. That on Thursday, June 20, 1968, this Court 
denied petitioner permission to file a complaint for 


divorce in forma pauperis; 


~- App. 9- 


2. That she is a citizen of the United States 
and a resident of the District of Columbia; 

3.; That she is the plaintiff in the above-entitled 
action; 

4. That because of her poverty, she is unable to 
pay the costs of proceeding with the above-captioned action 
or to give security therefor; 

5. That she believes she has a substantial legal 
claim on which she will prevail. 

6. That she incorporates as part of this motion 


her Affidavit in Support of Petition to Proceed in Forma 


Pauperis filed in connection with her petition requesting 


permission to file a complaint for divorce in forma 
pauperis. 
WHEREFORE, the plaintiff, Helen Harris, requests 


that this Petition be granted. 


Joseph F. Dugan 

Attorney for Petitioner 
Neighborhood Legal Services 
3128 Nichols Avenue, S. E. 
Washington, D. C. 20032 
561-0100 


Let the Petitioner proceed 
without costs. 


Judge 


- App. 10 - 
DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


DOMESTIC RELATIONS BRANCH 


HELEN HARRIS, 


Plaintiff, 


GUY H. HARRIS, 


Defendant. 


) 
) 
) 
) : 
v. ) Civil Action No. Mise. 4-68 
) ’ 
) 
) 
) 


OPINION 


This matter has been brought before the court 
for the second time. Initially, leave was sought to 
allow the petitioner to proceed on her complaint for 
absolute divorce in forma pauperis. The basis of her 
divorce complaint was that of voluntary separation. 
Petitioner claims she has two children whom she must 
Support and that her take home pay is Seventy Dollars 
($70.00) per week. Counsel representing her identifies 
himself as associated with the Neighborhood Legal 
Services, This court denied her leave to proceed in 


forma pauperis. Through her counsel she now presents 


- App. ll - 


a petition to appeal that order in forma pauperis. No 
financial statement detailing expenses, as well as 
income and obligations, was submitted with the original 
papers. 

Petitioner does indicate, however, that her 
net income is Seventy Dollars ($70.00) per week. This 
is in excess of what some persons holding a GS-4 rating 
in the Federal Government take home each week. She 
impliedly takes the position that there is some vested 
right to be allowed to proceed in a suit to obtain an 
absolute divorce. Her allegation of poverty is belied 
by her own statement, and invocation of her alleged right 
to a divorce would involve the responsibilities of other 
members of the bar as well as the taxpayers of the 
District of Columbia. Defendant here appears to be a 
resident of the State of Pennsylvania. In all probability, 
the court will next be asked to appoint counsel to repre- 
sent the defendant. Under court procedure, the party 


moving for such appointment is responsible for the 


attorney's fee of appointed counsel. Should this petitioner 


be allowed to proceed in forma pauperis, the court must 


be faced with the inability to compensate counsel appointed 


- App. 12 - 


to represent the defendant. The taxpayers of the 
District of Columbia in effect are being asked to 
underwrite the plaintiff's petition as well as this 
appeal. We are not sresented here with a horrible 
situation where possibly discretion ought to be exer- 
cised to allow relief because a hostile situation exists 
which is detrimental to the health of the petitioner, as 
well as the children. Here the parties have created a 
Situation by their own act. They separated voluntarily. 
The taxpayers of the District of Columbia’ did not ask 
these two people to get married. They did not ask them 
to separate. They should not be made to underwrite the 
legal procedures to terminate the relationship. 

There is, however, a deeper problem involved. 
the first time in the history of this Branch members of 
the legal profession are deviating from their proper 
role as counsel in matrimonial disputes; and instead of 


attempting to reconcile families, particularly where 


there are younger children concerned, they are making 


their services available for stirring up matrimonial liti- 


gation. The Legal Aid Society, which has long been a 


- App. 13 - 


help to this Branch of the court, has as a consistent 
policy over the years never asked to proceed in forma 
pauperis other than in support or custody matters. It 
is demeaning to the legal profession to attempt to 
break up the family and to stir up litigation for 
that purpose. It is also contrary to public policy 
of encouraging the preservation of the institution of 
marriage and the permanency of the family relationship. 
In view of the foregoing, therefore, this court 
will not exercise its discretion to allow this or 
similar cases to be brought in forma pauperis nor will 
it allow this "Petition to File an Appeal in Forma 


Pauperis" to be granted. 


Joseph M. F. Ryan, Jr. ; 


JUDGE 


DATED: June 28, 1968 
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DISTRICT OF COLUMBIA 
COURT OF APPEALS 


No. 3888 Original January Term, 1968 
HELEN HARRIS, Appellant, 
Civil Action 
v. ‘Mise. 4-68 


GUY H. HARRIS, Appellee. 


BEFORE: Hood, Chief Judge, Myers and Kelly, 
Associate Judges. 


Upon consideration of the motion to file an appeal 


in forma pauperis and after examination of the lodged record 
on appeal, it appears that the only point attempted to be 
raised by the appeal is the trial court's denial of leave 

to file a complaint without prepayment of costs. Waiver 

of prepayment of costs is within the discretion of the 


trial court (D.C. Code 1967, 15-712) ana the tendered 
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record discloses no plain abuse of discretion. Accordingly, 
the motion is denied. 


BY THE COURT: 


ANDREW M. HOOD, 
August 6, 1968. Chief Judge. 
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JURISDICTIONAL STATEMENT 

This appeal is taken ‘trom a decision of the District 
of Columbia Court of Appeals denying permission to appeal in 
forma pauperis from a trial couxt's decision rome to allow 
appellant to file a divorce action in forma pauperis under D.C. 
Code, §15-712 (1967). On November 1, 1968, this Court granted 
appellant's petition to allow this appeal. The jurisdiction 
of this Court rests on D.C. Code, §11-321 (1967). 

STATEMENT OF THE CASE 

Appellant, a District of Columbia resident, sought an 
absolute divorce on the ground of "voluntary separation from bed 
and board for one year without cohabitation ...." D.C. Code, 
§16-904(a) (1967). In a complaint lodged with the Clerk of the 
Domestic Relations Branch of the Court of General Sessions, = 
appellant alleged that she and her husband were married in 1952 
and had one child, a girl now aged 15. The complaint further 
alleged that they separated in 1955 and have lived apart ever 


since, the husband presently residing in Pennsylvania. 


Being financially unable to pay filing fees, appellant 


submitted to Domestic Relations Branch Judge Ryan a petition 


_1/ The complaint was never actually filed since appellant had 
neither tendered the filing fee nor been granted permission to 
proceed without prepayment of costs. It is, however, part of 
the original record in this Court. 


2/ 


to proceed in forma pauperis and accompanying affidavit. 
affidavit stated that appellant was unable, because of her poverty, 
to pay the costs of the action and still provide the necessities of 
life to her two children and herself. It further stated that appel- 
lant's sole income is a take-home salary of $70 per week and that she 
possesses no savings, real property or automobile. On June 20, 1968, 
Judge Ryan denied the petition without comment. 

Appellant then filed a petition to file an appeal in forma 
pauperis from the order of June 20. The petition incorporated by 
reference the pauper's affidavit previously filed. On June 28, 1968, 
Judge Ryan denied this petition and filed an opinion stating his 
reasons for denying the two petitions. A careful reading of the 
opinion suggests that the judge reached his conclusions for four 
separate reasons. First, he apparently believed that appellant was, 
in fact, not indigent. Thus he stated: 

"Petitioner...indicate[s]...that her net income is Seventy 
Dollars ($70.00) per week. This is in excess of what some 
persons holding a GS-4 rating in the Federal Government take 
home each week....Her allegation of poverty is belied by 
her own statement...." 

Second, the judge indicated that in forma pauperis status 


should be denied so that the "taxpayers of the District of 


Columbia" would be protected from-"underwrit[ing] the plaintiff's 


2/ At the time appellant commenced this action, the practice in the 
Domestic Relations Branch was to submit petitions to proceed in forma 
pauperis to individual judges in chambers. The procedure has recently 
been altered to require the filing of such petitions with the clerk who 
refers them to the judge sitting on motions. See Memorandum of Chief 
Deputy Clerk of the Domestic Relations Branch for the Court (undated). 


S35 
petition as well as this appeal....The taxpayers...did-not ask 
these two people to get married [or] to separate. They should not 
be made to underwrite the legal procedures to terminate the 


3/ 
relationship." 


Third, the judge indicated that appellant's case did 


not present ‘'a horrible situation where possibly discretion ought 
to be exercised to allow relief because a hostile Situation exists 
which is detrimental to the health of the petitioner, as well as 
the children." 
Finally, the judge stated that appellant's counsel, by 
requesting permission for his client to proceed as a pauper, was 
"deviating from [his] proper role as counsel in 
matrimonial disputes;...making [his] services 
available for stirring up matrimonial litigation,... 
{and] attempt [ing] to break up the family." 
The opinion concluded that, "[i]n view of the foregoing. ..this court 
will not exercise its discretion to allow this or Similar cases 
to be brought in forma pauperis...." 
On July 27, 1968, appellant filed in the District of 
Columbia Court of Appeals a petition to file an appeal in forma 
pauperis from the lower court's order of June 20. Attached to the 
ee 
3/ The judge was particularly concerned that appellant would ask 
that counsel be appointed to represent defendant, and that, 
since court procedures makes the party requesting appointment 
of defense counsel responsible for his compensation, the judge 


would be "faced with the inability [of appellant] to compen- 
sate counsel appointed to represent the defendant." 


=e 
4/ 
petition was appellant's affidavit setting forth the information 
relevant to her financial condition which had been presented in 
the affidavit filed in the trial court. In addition, this 
affidavit included a statement of her monthly expenses which totaled 
$299. 

In an order entered on August 6, 1968, the D.C. Court 
of Appeals denied the July 27, 1968 petition. Although technically 
a denial only of the request to proceed as a pauper in its court, 
the Courtof Appeals’ order makes it clear that the court was dis- 
posing of the merits of appellant's claim. The order stated that 
an examination of the lodged record on appeal indicated that 

"the only point attempted to be raised by the appeal 
is the trial court's denial of leave to file a com- 
plaint without prepayment of costs. Waiver of pre= 
payment of costs is within the discretion of the 
trial court...and the tendered record discloses no 
plain abuse of discretion. Accordingly, the motion 
is denied." 

On August 16, 1968, appellant filed in this Court a 
petition and affidavit to proceed in forma pauperis. A petition 
for allowance of an appeal was filed on September 5, 1968. The 


petitions were granted by an order entered by this Court on 


November 1, 1968. 


47 Counsel for appellant initially filed in the D.C. Court of 
:wappeals an affidavit signed by him which related appellant's 
financial circumstances. That affidavit was later replaced 
by appellant's affidavit. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Did the trial court err in prohibiting the 
application of the District of Columbia in forma pauperis 
Statute to divorce proceedings for reasons oebare than non- 
indigency and frivolity? | 

2. Did the trial court err in denying the appli- 
cation to proceed in forma pauperis on the ground that 
appellant was not indigent? 

3. Does the imposition of prohibitive costs on 
an indigent applicant for divorce violate the equal protection 
of the laws guaranteed by the due process clause of the 
Fifth Ameniment? 

4. Does an indigent divorce applicant's right 
of access to the courts require that she be allowed to 
proceed without payment of defendant's attorney fees or 


publication costs? 


This case has not previously appeared before this 
Court except on consideration of a petition to proceed as 
@ pauper on appeal and a petition for allowance of appeal 


from the District of Columbia Court of Appeals. 


SUMMARY CF ARGUMENT 

1. The central issue in this case is whether a person 
seeking a divorce may be refused permission to proceed without 
prepayment of fees and costs if he is indigent and his action is 
not frivolous. The trial judge's opinion makes clear his view 
that, except for “horrible situations," the in forma pauperis 
statute may not be used by poor persons when they seek a divorce. 
By refusing appellant's request to proceed as a pauper for reasons 
other than non-indigency and frivolity, the trial judge misread 
the clear intent of the in forma pauperis law. 

As its legislative history demonstrates, D. C. Code 
§15-712 was passed to give local poor persons broad relief for 
all actions in the jurisdiction of the Municipal Court. It 
was also intended to parallel for the local court the kind of 
in forma pauperis relief granted in the District Court where 
until 1956 in forma pauperis divorces were freely granted. The 
transfer of these actions to the local court was never intended 
to take away, such rights from poor persons.. 

2. Although the major thrust of the trial judge's 


opinion is that persons will not be permitted to proceed in 


forma pauperis in divorce actions, whatever their financial 


condition may be, the judge also indicated that appellant was 


7 - 


in fact not indigent. To the extent that his ruling was based on 


tnis ground, it was erroneous. The trial judge failed to follow 


the mandate of Adkins v. Dupont..Co., 335 U.S. 231, (1948) in 
determining whether appellant met the indigency test under the in 
forma pauperis statute. That test requires only that the affidavit 
of indigency be in the language of the statute and not a clear 
misrepresentation. If the judge needs further information about 
the petition's eligibility, he may request such material. In 
appellant's case the judge denied her request outright and his 
opinion commented only that some federal GS-4 workers received 
less take-home pay. The judge erred in failing to give any 
consideration to the number of her dependents, her total lack 
of other assets such as real property or an automobile, or to the 
prospective costs of the divorce action which in this case would 
probably total over $200.90. Appellant fell well within the 
indigency tests laid down for Legal Aid Society and Neighborhood 
Legal Services Program since 1960. 

3. Assuming that the trial judge's interpretation of 
the in forma pauperis statute is correct, such) Interprecation: 
to the extent that it prevents poor persons from obtaining divorces, 
denies basic constitutional rights. Denial to poor persons of 
the right to divorce on the same grounds as paying applicants 


is a violation of the equal protection guarantee to District 


aoe 


residents by the Fifth Amendment's due process clause. The Supreme 


Court has showned a vital concern for unnecessary state inter- 
vention into the fundamental rights to marry and procreate. Where 
the state requires judicial action to dissolve a marriage so that 
the partners may legally consummate new relationships, the state 
has a constitutional obligation to insure that all its citizens 
have equal access to the courts for that purpose. This is particu- 
larly essential in the case of poor persons, whose alleged proclivity 
toward casual relationships and illegitimacy has been traced by 
many family law experts to the prohibitively high costs of divorces. 
5. In order to provide effective relief to poor 
divorce applicants, they must be allowed to prosecute their actions 
without prepayment of filing fees or deposit of fees for counsel 
appointed to represent the absent spouse under D. C. Code §16-918. 
They must also be allowed to proceed without payment of publica- 
tion fees where personal service is not possible since those costs 
create an equally impenetrable obstacle to access to the courts. 
This Court should direct the Court of General Sessions 
to allow appellant to proceed in her divorce action without pay- 
ment of such costs to insure that the judicial remedy of divorce 


is accessible to all District citizens on an equal basis. 


9 - 
ARGUMENT 


The In Forma Pauperis Statute Applicable 


to the District of Columbia Court of 
General Sessions Does Not Exclude Divorce 


Applications From Its Coverage. 

The in forma pauperis statute applicable to the Court 
of General Sessions, D. C. Code, §15-712 (1967), authorizes the 
court to permit an indigent person unable to pay costs to pro- 
ceed in any suit without the prepayment of such costs. Nothing 
in the text of that provision suggests that an entire class of 
legal actions such as divorce suits was meant te be excluded 


from its coverage. Had Congress wished to carve divorce actions 


out of the general forma pauperis authorization, it could have 


explicitly stated this desire as has been done in the case of 
in forma pauperis statutes in some other jurisdictions. See, 


e.g., Ga. Code Ann. §24-3413 (1959); Tenn. Code Ann. §20-1629 
y/ 
(1956); La. Rev. Stat. §13-4525 (1950). In fact, §15-712 


was enacted in 1921 at a time when divorce actions for the 


District of Columbia were still within the jurisdiction of the 


5/ See Silverstein, Waiver of Court Costs and Appointment of 


Counsel for Poor Persons in Civil Cases, 2 Valparaiso U.L. Rev. 
Vol 2. No 1, pp 21, 35 (1968). The author of the article, one 

of a series of publications by the American Bar Foundation Series, 
in fact recommends that the highest priority be given to waiver 
of costs in Domestic Relations Court, "since this is where the 
poor are most likely to sue and be sued." Id. at 54. 
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predecessor of the present United States District Court. As 


such, they came under the in forma pauperis statute applicable 


in that court, the forerunner of the present 23.U:S.C. §1915. 
a 6/ 
Cf. Hale v. Duckett, 43 U. S. App. D. C. 285 (1915). 


There is strong support in the legislative history 
of §15-712 for a broad interpretation of its coverage to in- 
clude all kinds of legal grievances. The original bill, H. R. 
10074, 66th Cong., 2d Sess. (1920), in which the provision first 
appeared was one to enlarge the jurisdiction of the then Muni- 
cipal Court, in part so that poor litigants could obtain 
speedier justice. See 59 Cong. Rec. 1623 (1920) Remarks of 
Rep. Cramton: 


“As the gentleman has said, there has been great 
delay in the handling of cases before the Supreme 
Court [of DC], cases lying dormant two or three 
years before the trial, so that it amounts to a 
substantial denial of justice. I would like to 
emphasize this thought, that the denial of justice 
under these conditions inevitably rests most 
heavily upon those who can least afford to bear 
it. 


"The man who has means can give his bond and can 
wait his time for trial, but the man who has no 
means, if he is suing for $300 or $400 wages or 
damages, if he has to go into the Supreme Court [of 
DC] either through an appeal from the Municipal 
Court or original jurisdiction, he is absolutely 
denied justice, because he cannot wait two or three 
years." 


6/ In the Hale case, the Court of Appeals said "the object 
of the statute was to open the courts to all poor suitors 
filing the required affadavit, without deposit for fees or 
costs" 43 U.S.. App. D.C. ‘at 287. 


Buk oS 


The drafter of the version of §15-712 ultimately 


passed, Rep. Grad, expressed his concept of the provision 
very clearly when queried as +o whether a pauperis provision 
did not already exist in Municipal Court (59 Cong Rec. 1639 
(1920)): 


Mr. Grad: Thexe is some such provision, but it 

seems to me the language is not chosen very 
advisedly, and I am frank to say the language I 

have used in she amendment I have offered is the 

same lanquage. in effect, as exists in the Code of 
the Supreme Court of the District of Columbia, and 

I have offere’ it in a trifling different phraseology. 


Mr. Hicks: Can the gentleman give any information 
in regard to the number of people who avail them- 
selves of this provision as applied to the RCE LEME: 
Court {of D.c.}? 


Mr. Grad: I do not know how many, but I would pre- 
sume there would be quite a number of applications, 
owing to the complex character of the Pope Tae Tone 


Mr. Hicks: In the gentleman's opinion it. is well 
to have this provision put in? 


Mr. Grad: I think so. I personally am inclined to 
afford every possible opportunity for every person, 
no matte: how pooz he may be, to present his case 

to the court properly. If he has not money to pay 
the costs or give security for costs, or make any 
depcesit fer costs, and he can show that to the court, 
and he is honest in so showing, I think he should be 
permitted to go ahead with his case 


Thus the forma pauperis provision eet intended to 
cover all possible kinds of actions and to accord as closely 
as possible with the rractice in what was to become the U. S.. 
District Court for the District of Columbia. there was no 


indication whatscever tat judges would pick and choose what kind 


etions to allow. 

Nor wes there any indication in 1956 when divorce 
jurisdiction was transferred to Municipal Court from the 
District Court (70 Stat. 112 (1956)) that different standards 
would prevail as to indigents’ rights. In fact the rule- 
making powers reenacted for the local court in the same 
year, mandated that its practice and procedure should con- 
form as nearly as practicable to that of the District Court. 
S Rep. Ne. 2572, 84th Cong, 24 Sess. (1956). Section 13-101 (a) 
(1967) provides that xules in the “Domestic Relations Branch 
cf the Court of General Sessions may not abridge, enlarge, 


or modify the substantive rights of a litigant." See Tate 


v Gaited States, 123 U.S. App. D.c. 261, 359 F.2d 245 (1966). 


In the years that divorce jurisdiction resided in 


the District Court, poor persons were allowed to proceed in 


i) 


Civorce cases in forma pauperis. It cannot be contended 


that they were meant to lose such a substantive right when 


I/ & check of the District Court Docket for 1955, the year 
pricz to the transfer of divorce jurisdiction from that 
Court, showed 19 forma pauperis petitions granted for 
aksolvte divorces, tne majority for desertion. Hartman v 
Hartman, #3473-55; Ritter v Ritter, #3532-55; McGuire v 
McGuire, 3580-55; Stevens v Stevens, #4249-55; Tascoe v 
fascoe, #4310-55; Devore v Devore, #4498-55; Shepherd v 
Shepherd 4699-55; Holland v Holland, .#5581-55; Irby v Irby, 
#5553-55; Massey v Massey, #5627-55; Hill v Hill, a 
Mavo v Mayo, #5582-55; — v Ores, #5626-55; Ja Jackson v 
Jackson, #346-55; Day v , #523-55; Watkins v Watkins, 
#577-55; Burkhact v aes #795-55; Harris v Harris, 
#635-55; wince ston v Kinston, #1492-55. 
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jurisdiction was transferred to the local court. There is 
nothing whatsoever in the legislative history of the transfer 
bill indicating any such intent. See 102 come Rec. 1400 - 
1405 (1955). 


More recent Congressional enactments on divorce 


support this interpretation. In 1965 Congress liberalized 


the divorce laws of the District of Columbia to permit 
divorce on the grounds of voluntary separation for one year 
rather than five years. 79 Stat. 889 (1965).' The Senate 


Report on that bill, Sen. Rep. No. 638, 89th Cong., lst Sess. 
8/ 


(1965), evidenced concern for the plight of deserted wives. 
It also showed concern for bringing District divorce law into 
conformity with surrounding jurisdictions of Maryland and 
Virginia. It is contrived to think that hel datheraldeing 
amendments to the District's divorce law were made with no 


consideration of the number of deserted wives in the District 


with little or no funds to pay for divorces. Such evidence 


= 


was indeed prominently before Congress that very year. 


8/"This would provide a remedy to the nonresident wife whose 
husband has deserted her and established residence in the 
District of Columbia. The deserted wife could come to the 
District and invoke this jurisdiction of the District's court 

and obtain an adjudication of her right to divorce, property 
rights, and rights to support for herself and her children." (p 3) 


9/ The National Capital Planning Commission estimated in 
1965 there were 174,000 persons or 23% of Washington's 
population living in “abject poverty, the lowest level of 


mae 


It knew that many of the District's poor residents were in 
family circumstances for which the amendment was precisely 
tail.red - mothers with children whose hustands had deserted 
and whose whereabouts were unknown. District of Columbia 
Appropriations for 1965, Hearings on H.R. 10199, 88th Cong., 
2d Sess., Vol. II, pp. 1075, 1081-1132 showed that as of 
December 1963, 39.7% of AFDC children were illegitimate. In 
the same year almost one-fourth of the wives on AFDC had been 


deserted by their husbands. Senate Hearings, District of 


7. 
Columbia Appropriations, H.R. 8569, 90th Cong., Ist Sess. (1968) 


p. 2038. Can it be assumed that the Congress passed such a 
liberalizing amendment with full knowledge that poor persons 
unable to pay court costs could not avail themselves of its 
benefits, while in similar situations in forma pauperis divorces 
could be had in neighboring jurisdictions such as Baltimore and 
Arlington? 

Although the trial court made reference to particu- 
lar facts concerning appellant's financial condition, there 
can be little doubt from the opinion that the judge's decision 
was primarily based on his view that, barring a “horrible 


7 (cont'd) deprivation." The Community Renewal Program found 
2 y 


at the same time that 262,000 persons or one-third of the city's 
population existed at little more than subsistence level, 

with "incomes inadequate to provide them with the basic 
necessities of life."' Cited in Report of the President's 
Commission. on Crime in the District of Columbia (1966) p. 801. 
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Situation", slip opin. at p. 2, the in forma pauperis statute 
does not apply to any divorce action. The judge's promise 
that he would not “allow this or similar cases to be brought 
in forma pauperis", slip opin. at p. 3, Damineen kept. Thus 
in two recent cases, Stevenson v. Stevenson, Misc. No. 12-68, 
Sept. 24, 1968 and Jones v. Jones, Misc. No. 15-68, October 31, 


1968, the judge denied similar petitions for divorce despite 


10 / 


the extreme financial status of the applicants. 
The judge's opinions in both the Harris and the 
Jones cases make it clear that if divorces are to be allowed 


poor persons at all, it will be on the basis of considerations 
1ll/ 
other than indigency and prima facie merit, the only 


factors which appellant contends are legitimate in applying 


12 


this statute. Thus, in the Jones case, the plaintiff's total incon 


10 / Copies of the orders in these cases are reproduced in an 
appendix to this brief. In the Jones case,; the plaintiff 
sought review in the D.C. Court of Appeals of the trial court's 
order. A petition to proceed in forma pauperis on the appeal 
was filed in the Court of Appeals. On December 12, 1968, that 
court ordered that the petition be granted and the transcript 
of record be filed. Unlike the D.C. Court of Appeals order in 
the instant case, the order in Jones (which was heard by three 
different judges) made no comment on the merits of the trial 
court's action. 


1l/ See section II, infra, for a discussion of the proper method 
for determining indigency. 


12/’ It is settled that in forma pauperis petitions may not be 
denied on the ground of lack of substantive merit unless the 
plaintiff's case is patently frivolous: Coppedge v. United 


was derived from public assistance and she had eight children; 


there could be no doubt that she was living at the lowest level 
of deprivation. In the instant case, leaving indigency aside 
for the moment, the substantive strength of appellant’s case for 
a divorce on the grounds of voluntary separation is overwhelming. 
She has been completely and voluntarily separated from her 
husband for a period thirteen times longer than that required 
under the statute to obtain a divorce. 

In denying her relief in the present case, therefore, 
the judge was forced to resort to personal views about the 
desirability or necessity of divorce. But the in forma pauperis 
statute, while permitting the exercise of aiscretion within 
certain narrow areas, clearly does not authorize a judge to 
reach decisions by invoking hts personal judgment on social and 
moral issues. Even if such considerations were valid, however, 


the views of most family law experts on the social necessity of 


ET 


12/ cont'd. 

States, 369 U.S. 438 (1962); Eskridge v. Washington State, 357 
U.S. 214 (1955); Lane v. Brown, 372 U.S. 477 (1963); John v. 
Gibson, 270 F.2d 36 (C.A.9, 1959); Ragan v. Cox, 305 F.2d 58 (C.A. 
10, 1962); Perkins v. Cingliano, 296 F.2d 567 (C.A. 4, 1961). 

As indicated, infra, there is surely no basis for concluding 

that appellant's case is frivolous. 
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divorce in circumstances like the appellant's case are at 


variance with those expsessed in the judge's opinions. 


Attention has only recently been foeused on the: shaky 
domestic structure of the poor and its detertorstine impaction 
their lives. The deserting or disappearing husband who con- 
tributes neither support nor parental pelGencelics the spouse and 
younger children is a recurring problem among Negro families 
which, in large urban centers such as the District of Volunbia, 
make up the great bulk of the poorest cieaeeneys 

The welfare rolls, for example, are filled with mothers 
whose husbands have long since deserted but who cannot get 
legally untangled from them in order to marry again. A 1960 
Study of Aid to Families With Dependent Children (AFDC) in Sook 
county, Illinois cited in the Labor Department Report, The 
Negro Family: The Case for National Action (1965) described a 
“typical AFDC mother" thus: 

...The ‘typical’ AFDC mother in Cook county was 
married and had children by her husband who deserted, 
his whereabouts are unknown, and he does not con- 
tribute to the support of his children. She is not 


free to remarry and has had an illegitimate child 
since her husband left. 13/ 


137 A California survey of AFDC families in 1962 showed 
that 77,000 out of 86,000 homes had "absent" fathers. 
Yet divorces had been obtained in only 18,429 cages. tenBrock, 
California's Dual System of Family Law: Its Origin, 
Development, and Present Status, 17 Stan. L. Rev. 614(1965). 
See also Foster and Freed, Unequal Protection: Poverty 
and Family Law, 42 Ind. L.J. 192 (1967). 
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The situation in the District of Columbia is no different. Almost 
20% of welfare cases involve deserted wives who are not free to 
remarry; 42% of AFDC children are illegitimate, many the offspring 
of such wives. Senate Hearings on District of Columbia Appropria- 


tions, H.R. 18706, 90th Cong., 2nd Sess. Fiscal Year 1969 pp. 382-3, 
14/ 
896 (1968). 


Although the expense of divorce proceedings might be 
justified on the ground that it contributes to the stability of the 
family, exactly the opposite is apparently true among the poor. 

A recent Commentary observed: 


"...It may be argued that economic compulsion to 

remain married and the expense of divorce serve the 
socially desirable purpose of promoting family 
stability. In our society, however, such rarely 

is the case. In real life, the parties become es- 
tranged, and when able to do so form new informal 
family relationships. Poverty usually promotes 
extra-legal action rather than a resignation to an 
endurance of an intolerable situation. The poor 

resort to desertion and propogate illegitimate children 
in large measure because the law has priced itself 

out of the market. The law itself is not discriminatory, 
but in operation it produces discrimination because 
historically the indigent cannot afford the luxury 

of formal justice.'' Foster and Freed, Unequal 
Protection: Poverty and Family Law, 42 Ind. J 192, 


See also, Isaacs, The Urban Family: Urban Marriage and Divorce, 
1 Family L.Q. 39, 42 (1967); Herzog, Is There A Breakdown of 
the Negro Family (Department of Health, Education and Welfare, 
1966), Gans, The.Negro Family, Commonweal, Oct. 15, 1965; May, 
The Wasted Americans, 56-7(1964). 


14/ Cf. the removal of 35 mothers from the welfare rolls on remarriag¢ 
Sen. Hearings on D.C. Approp., H.R. 8569, 90th Cong., lst Sess. 
p. 2387 (1967). 
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Making available to the poor the hegad machinery to 
dissolve marriageswhich have long since terminated in fact 
will thus enable mothers to remarry and find a new father for 
the children, one who will undertake to sore them and*-.’* 
who will perhaps even adcpt them. But there. is still : 
another persuasive ae reason for enabling the poor to 
utilize the divorce ee Many: divorcepetitions Mo -Ret : 


16/ 
lead to divorte. Filing them, however, is frequently: a‘? 


necessary -prerequisite for the'parties’ td avail themselves 


ef-cénciliation and other services made available bu the court. 
The District of Columbia Domestic Relations Branch 
has a provision for pretrial reconciliation conferences in 
contested cases. Rule 6(b)(2). Pending legislation would 
provide it with a corps of counsellors and social workers to 
sort out the myriad of family problems that culminate in a 
desire of one of the parties to take legal action. See S. 
3683, 90th Cong., 2d Sess. (1968). In addition, wives and 
children threatened by violence may seek protection from the 
15 / Cf£.the comment of Sen. Rep. No. 638, 89th Cong, lst Sess. 
(1965) on the reasons for liberalizing annulment and divorce 
laws in the District, p. 4: "It would dppear that public 
policy favors reasonably prompt dissolution of marriages 
where either party can justify annulment." 
19 An estimated 30% of divorce petitions do not terminate in 


a decree. Alexander, The Family Court, an Obstacle Race, 
19 U. Pitts L. Rev. 602,608 (1958). 
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court once a petition is filed. Domestic Relations Branch 
Rules, Rule’ 14. The court will also intervene to obtain 
support pending final action and to settle custody questions. 
All such intervention, however, depends upon the court assuming 
jurisdiction, which can be done only if a formal petition is 


filed. At least one state court, recognizing the importance 


of such judicial intervention in complex family problems, has 


ruled that filing fees in divorce actions must’d be waived for 
poor persons so they can avail themselves of the services of 
a family court. Robertson v. Greene, Nc. 336-565, (Cir, Ct. 


Multomomah County, Qrégon 1968). 
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II. To the Extent that the Trial Court Based its 


Refusal to Grant the In Forma Pauperis Petition 
on the Ground that Appellant was not SSE: 
Such Finding is Erroneous. 


Although a reading of his opinion reveals that the 
trial judge denied appellant's petition on more far-reaching 
ease judge did indicate that he also rejected appellant's 
claim of poverty. Referring to appellant's statement that her 
net income is $70.00 per week, the judge stated that "[t]his 
is in excess of what some persons holding a GS-4 rating in the 
Federal Government take home each week." Slip opin. at p.1l. 

Without further discussion, the judge concluded that 
appellant's “allegation of poverty is belied by her own state- 
ment." Slip opin. at p.1 In so concluding, the judge erred 
in two respects. First, he failed to follow the correct procedure 
in ascertaining appellant's eligibility to proceed without pre- 
payment of costs. Second, he abused his discretion in concluding 
on the basis of the facts before him, that appear was not 
indigent. 

A. In discussing the demonstration which the Federal 


in forma pauperis statute (28 U.S.C. 1915) requires a plaintiff 


to make with respect to financial condition, the Supreme Court, 


in Adkins v. Dupont Co., 335 U.S. 331 (1948) stated: 


“rwWilhere the affidavits are written in the 
language of the statute it would seem that they 


17/ The judge's subsequent action in Jones v. Jones, supra, 
derchnstrates this point. 


fr 
should ordinarily be accepted, for trial purposes, 
particularly where unquestioned and where the judge 
does not: perceive a flagrant misrepresentation... 
We think an affidavit is sufficient which states 
that one: cannot -tecause of his poverty pay or 
give security for the costs...and still be able 
to provide himself and dependents ‘with the neces- 
sities of life.'" 335 U.S. at 339. 


In the instant case, of course, appellant proceeded 
under the District of Columbia in forma pauperis law,iD.C. Code, 
§15-712. But the wording of this provision is simlar to the 
federal in forma pauperis law in all essential elements. 59 
Cong. Rec. 1639 (1920). In any event, this Court's opinion 
in Tate v. United States, 123 U.S. App. D.C.261, 359°-.° 


F.2d 245 (1966) makes it clear that in forma pauperis practices 


and procedures in the Court of Generali Sessions should, insofar as 


practicable, follow those in the District Court? 
In the affidavit submitted to the trial judge, appellant 
used the very language to which the “1preme Court made reference 
in Adkins. In addition, she stated the total amount of her income, 
the size of her family and the fact that she owned no real property 
or automobile. The trial judge's response was to deny the pe- 
tition without comment. It was not until he subsequently denied 
1e/ Appellant recognizes that Tate was a criminal case. But as the 
- * Zate opinion indicated, the Supreme Court's in forma pauperis 
rulings are predicated on 28 U.S.C. 1915 rather than on 
constitutional requirements. Neither that section nor D.C. 


Code, §15-712 draws a distinction between civil and criminal 
“% cases on the question of how indigency should be determined. 


fie) 

a petition to appeal in forma pauperis the first deniai that the 
judge, in his Opinion, seemed to indicate that insufficient 
information was submitted to him initially. Thus he stated 
that "[nJo financial statement detailing eraeee as well as 
income and obligations, was submitted with the original papers.” 
Slip opin. at p. l. | 

If the judge felt the need for further information in 
order to determine whether appellant was indigent, his obligation 
was to request additional data, not deny an affidavit which con- 
tained all of the appropriate language for alleging indigency. 


Adkins v. Dupont Co., supra; Gift Stars v._Alexander, 245 F. Supp. 


697 (S.D.N.¥., 1965); Martin v. Gulf States Utilities, 221 F. Supp. 


757 (W.D. La. 1963). 

B. To the extent that the trial judge ruled that the 
facts before him relevant to appellant's financial condition did 
not make out a prima facie case of indigency, such a ruling was an 
abuse of discretion. Apparently the court believed that because 


appellant's take-home pay of $70.00 per week was in excess 3 
: 3 19. 
that earned by a GS-4 Federal worker, she was not indigent. 


19/ Actually the judge's reference to a GS-4 was inaccurate. -At 
~~ the time He rendered his opinion, a GS-4 salary level equaled 
$4995 per year or approximately $96 per week gross. After 
deductions for income tax and retirement benefits, a person 
supporting two children would receive about $85 per week, 
$15 mane:than this appellant. 
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Such an analysis is not sufficient under prevailing law to 
decide whether; appellant is able to afford the costs of this 
litigation. 

The judge's opinion gives no indication that he considered 
any of tne accepted standards for judging indigency as laid 
down by the Supreme Court in Adkins v. Dupont Co., supra: 

"We cannot agree with the court below that one must 

be absolutely destitute to enjoy the benefit of the 
statute....To say that no persons are entitled to 

the statute's benefits until they have sworn to con- 
tribute to payment of costs, the last dollar they 

have or can get, and thus make themselves and their 
dependents wholly destitute, would be to construe 

the statute in a way that would -throw its beneficiaries 
into the category of public charges...." 335 U.S. at 339. 

Appellant's finances qualified her for free legal 
services under the standards of the Neighborhood Legal 
Services Program and the Legal Aid Society of the District 
of Columbia. 

Nor did the trial judge give proper consideration 
to the likely cost of this litigation for appellant. The $10 
filing fee is only the first step in such a proceeding. In 


uncontested divorce proceedings, a disinterested attorney must 


be assigned, upon plaintiff's oral motion, to represent the 


20/ These standards, set originally by the Legal Aid Society in 1960, 
provide service to a single person with income up to $55.00 per 
week and $15.00 additional for each dependent. The City Workers' 
Family Budget For a Moderate Living Standard, Bureau of Labor 
Statistics, U.S. Dept. of Labor, October 25, 1967, lists $8,770 
as a moderate living standard for a renter family of four in 
Washington, D.C. 
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defendant's interests. D.C. Code, §16-918(1967); Rule 5(a), 
D.C. Court of General Sessions Domestic Relations Branch Rules. 
Pursuant to recent amendment the plaintiff's request for the 
appointment of such counsel cannot be accepted “unless it 
shall be accompanied by the minimum fee for the assigned attorney." 
Washington Law Reporter, November 29, 1968, p. 1953. Thus, 
in a case such as the instant one, posting an attorney's 
fee of ane a condition precedent to obtaining a divorce. 
In addition, the fact that her husband was a Pennsylvania 


resident, also alluded to by the judge, meant that service by 


publication would probably be necessary, an expense which would 
22/ 


cost in the vicinity of $i00. These expenses, together with 
the filing fee of $10, would make the minimum expenses at least 
$210, a lump sum out of the question for this appellant to pay 


at one time. 


21/ See memorandum entitled ‘Compensation to Assigned Attorneys 
in Uncontested Cases,‘' dated January 15, 1962 and signed 
by Frank A. Meyers, then associate judge of the Domestic 
Relations Court. The memorandum is reproduced at p. A-3, infra. 


This figure was arrived at in the following manner. Divorce 
notices, which run up to about thirty lines, are required 
by statute to be published at least once a week for three 
successive weeks. D.C. Code, §13-340(a) (1967). Court orders 
customarily require such publication in at least one 
newspaper of general circulation in the District. General 
Sessions Rule 4(d) also requires publication as well in 

the Washington Law Reporter. The rate for legal notices 

in the Washington Post is seventy-five cents per line, 
totaling approximately sixty~five dollars ($65) for three 
publications. The rate for the Washington Law Reporter is 
forty-five cents per line, totaling approximately forty 
dollars ($40). 


Although the trial judge made reference to the 
attormey's fee for appointed counsel, he did not consider it in 
connection with her claim of inability to pay costs of the 
proceeding. Instead he raised the matter to complain about 
the burdens which the granting of appellant's motion would 
ultimately place on the taxpayers of the District of Columbia. 
Although a court may, in certain circumstances, deny an un- 
reasonable request "to saddle the public with wholly uncalled-for 
expense[s] [such as unnecessary costs of printing in the 
record) "matter plainly irrelevant....'' Adkins v. Dupont Co., 
supra, at p. 337, it may not relegate to this category expenses 
which are an absolute statutory requirement to prosecution of 
the suit. Nor may the trial court deny relief solely on the 
ground that the necessary costs of appellant's case are, in 
his view, eee the facts of the Adkins case make 


24/ 
clear, mere cost, unrelated to its reasonableness, is not a 


~ 


valid consideration in judging whether a person shoula be 
permitted to proceed as a pauper. Here, the judge apparently 


gave no consideration to the fact that attorney and publication 


23/7 Appellant, again, emphasizes the fact that the trial judge 
was interested in the cumulative amount of the costs of a 
divorce proceeding to the taxpayers but ignored this total 
approach when considering whether appellant could afford 
this litigation and still pay for the necessities of life. 


At stake in Adkins was a cost of $4000 for preparing an 
appeal record. 


costs are required by statute and their amount is wholly beyond 


fray? : 
appellant's control. Their sole relevance lies in tneir impact 


on her ability to pay for the action out of her meager income, 


25_/ 
a fact which the judge did not consider” 


_25/ Appellant discusses in Section IV, infra, the ques- 
tion.of whether attorney fee and publication costs, 
as opposed to filing fees, may, under the in forma pauperis 
law, be charged to the state or handled in some way other 
than requiring appellant to pay then. 
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III. A Statutory Scheme Which. 37 Imposing Substantial Costs , 
Has the “ffect of Denying to Poor Persons The Remedy 
of Divorce, Violates the Equal Protection of che Laws 
Guarenteed by the rifth Amondment, 

—$—$ et nncndement 


The dwe process clause of the Fifth Amendment guarantees 
to citizens of the District of Columbia the equal protection of 

2 
the laws, The test for measuring the validity of a statute under 


equal protection requirements is whether the classification it 


draws is "reasonable in light of its purpose,..." Carrington v. 
Rash, 380 U.S. 89, 93 (1965). Whether the classification is 


reasonable depends in turn on its relation to a proper govern- 


mental objective. Bolling v. Sharpe, 347 U.S. 497 (1954). Thus 
a law which permitted rich persons to obtain divorces but denied 
that privilege to poor persons would rot be constitutional since 
the classification is based on a fact which is “constitutionally an 


irrelevance, like race, creed, or color." Edwards v. California, 
iCwards v. Caiifornia 


27 / 
_ 314 U.S. 160, 185 (1941) (Jackson, J., concurring). 


26/ It is settled that the due process clause of the Fifth Amend- 
ment incorporates the equal protection guarantee more explicitly 
stated in the Fourteenth Amendment. See Bolling v. Sharpe, 347 u.s, 
497 (1954); Schneider v. Rusk, 377 U.S. 163 (1964); Bolton v. Harris, 
— U.S. App. D.C. 395 F.2d 642 (1968); Dixon v. District of 
Columbia, ‘U.S. App. D.C. » 394 F,2d 966 (1968); Harrell v. 
Tobriner, 279 F, Supp. 22 (D.C.D.C. 1967) SS 


27 7 It goes without saying that the equal protection principle 
applies to legislation conferring advantages and opportunities as 
well as that regulating the exercise of rights. Assuming, arguendo, 
that the trial judge was correct in suggesting that there is no 
"vested right" to obtain a divorce, that label in no way affects the 
application of constitutional guarantees. It is settled that (cont.) 


The Constitution, however, protects against “sophisti- 


cated as well as simpleminded modes of discrimination." Lane v. 
Wilson, 307 U.S. 268, 275 (1939). Thus a statute which on its 

face purports to treat all persons equally may nevertheless violate 
constitutional guarantees if its effect is necessarily to place 
special burdens on one class of persons for reasons which bear no 
relation to lawful governmental policy. 

The construction which the trial judge placed on the in 
forma pauperis statute in the instant case leads to precisely this 
result. By in effect construing that statute not to apply to costs 
connected with certain kinds of divorce proceedings, the judge 
forced those paupers seeking divorce to advance all costs connected 
with the prosecution of a divorce action in court. For a poor 
person, that result is no different than if the law stated that 
no person with an annual income of less than the specified figure 
may proceed under the law to obtain a divorce. : 

The fact that the statutory scheme brings about the 
result by its silence does not eliminate its constitutional defect. 


In Griffin v. Illinois, 351 U.S. 12 (1956), the Supreme Court upheld 


27% . cont.) 
“Taws which discriminate in relation to privileges are as unconstitu- 
tional as those which discriminate in relation to rights. See 
Sherbért v.”’ Verner, 374 U.S. 398 (1953); Keyishian v. Board of 


Regents, 385 U.S. 589 (1967); Schware v. Board of Bar Examiners, 353 
U.S. 232 (1957); Garrity v. New Jerse » 385 U.S. 493 (1967); 


Spevack v, Klein, 385 U.S. 511 (1967). 
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petitioner's contention that the failure of the state to provide 
him, at no cost, a transcript of his criminal trial so that he 
might take an appeal, violatec the provisions of the Fourteenth 
Amendment. That conclusion wes reached despite the fact that the 
Illinois law placed no more restriction upon petitioner in bringing 
his appeal than on any other potential appellant. Petitioner's 

sole difficulty in meeting the law's requirement lay in the fact 
that he was poor. This same basic approach - that the equal 
protection clause guarantees egainst laws not only discriminatory 
on their face! but also in their necessary effect - has been consis- 
tently applied by the Supreme Court. See, e.g. Douglas v. 
California, 372 U.S. 353 (1963); Lane v. Brown, 372 U.S. 477 (1963); 
Draper v. Washington, 372 U.S. 487 (1963); Smith v. Bennett, 365 
U.S. 708 (1961); McCrary v. Indiana, 364 U.S. 277 (1960); Douglas 

v. Greene, 363 U.S, 192 (1960); Burns v. Ohio, 360 U.S. 252 (1959); 


23 
Eskridge v. Board of Prison Terms and Paroles, 357 U.S. 214 (1958). 


These cases, of course, raised equal protection conside- 
rations in the context of criminal prosecutions. But the rights of 


equal protection are not restricted to those accused of crime. The 


28/ In some of the cases just cited the fees involved were very 
small. See, e.g., Smith v. Bennett, where the issue concerned a 
$4.00 filing fee. 
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Fifth Amendment addresses itself to all laws. Many fundamental 


rights within the protection of the Amendment have no relation to 


the criminal process. _ Thus, in Harper v. Board of Education, 333 


U.S. 663 (1966), the Supreme Court declared unconstitutional a 
statute which required payment of a poll tax to vote. The Court 
made special mention of the fact that "lines drawn on the basis of 
wealth or property, like those of race...are traditionally dis- 
favored." 383 U.S. at 663. In a somewhat different setting, the 
Court struck down a Connecticut law which prohibited the use of 
any device to prevent conception: 


The anti-use statute, together with the general aiding 

and abetting statute, prohibits doctors from affording 
advice to married persons on proper and effective methods 
of birth control ....And che clear effect of these 
statutes, as enforced, is to deny disadvantaged citizens 

of Connecticut, those without either adequate knowledge 

or resources to obtain private counseling, access to 
medical assistance and up-to-date information with 

respect to proper methods of birth control.... Griswold 

v. Connecticut. 381 U.S. 479 503 (White, J. concurring). 29/ 


29/ See also Williams v. Shaffer, 385 U.S. 1037 (1967) (Douglas, J. 

with whom the Chief Justice concurred, dissenting from the denial of 

certiorari); Hackin v. Arizona, 339 U.S. 143, 144-45 (1967) (Douglas, 
J. dissenting from denial of certiorari): 


Rights protected by the First Amendment include advocacy 
and petition for redress of grievances (NAACP v. Button, 

371 U.S. 415, 429; Edwards v. South Carolina, 372 U.S. 279, 
235) and the Fourteenth Amendment ensures equal justice 

for the poor in both criminal and civil actions..,.But to 
millions of Americans who are indigent and ignorant - and 
often members of minority zroups - those rights are (cont.) 


The result of the trial court's interpretation of the 
in forma pauperis statute in this case is not merely violative of 
equal protection because it has the effect of discriminating 
between divorce applicants upon the constitutionally irrelevant 
ground of poverty. It is an invidious and affirmatively harmful 
classification because it infringes upon two fundamental and 
constitutionally protected rights, the right of citizens to have 
access to the courts and the right to marry and bear children. 

A. In Truax v. Corrigan, 257 U.S. 312 (1921), a case 
involving a state law which withheld equitable remedies in labor 
disputes from employers who were suing ex-employees, the Supreme 
Court declared unequivocally that the equal protection clause 
insured equal access to the courts by civil litigants: 


... Lt is beside the point to say that plaintiffs 
had no vested right in equity relief, and that taking 
it away does not deprive them of due process of law. 
If, as is asserted, the granting of equitable remedies 
falls within police power, and is a matter which the 
legislature may vary as its judgment and discretion 
shall dictate, this does not meet the objection under 
the equality clause which forbids the granting of 


23} (cont.) 
mean#jngless....They suffer discrimination in housing 
and employment, are victimized by shady consumer sales 
practices, evicted from their homes at the whim of the 
landlord, denied welfare payments, and endure domestic 
strife without hope of the legal remedies of divorce, 
maintenance, or child custody decrees. 
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equitable relief to one man and the denying it to 
another under like circumstances and in the same 
territorial jurisdiction. ...[Hqual protection and 
security should be given to all under like circun- 
stances, in the enjoyment of their personal and 

civil rights; that persons should be equally entitled 
to pursue their happiness and enjoy property; that 


they should have like access to the courts of the 
country for the protection of their persons and 
property, [and] the prevention and redress of - 


wrongs...."' [Emphasis the Court's] 257.U.S. at 334. 
See also Ky. Finance Corp. v. Paramount Auto Exchange Corp., 262 
U.S. 544, 550 (1923). 
The Supreme Court has further ruled that one class of 
litigants in civil proceedings may not be unduly burdened, 


economically or procedurally, in its attempts to invoke judicial 


jurisdiction when others are not. In a series of cases in the 


late nineteenth and early twentieth centuries, it refused to 
allow states to fix attorney fees or provide for special statutory 
penalties on one class of litigants only. Such devices, it held, 


were unlawful deterrents on the right to seek judical relief. 


Thus in Missouri Pennsylvania RR Co. v. Tucker, 230 U.S, 340 
(1913), the Court ruled: | 


",..I£ the law be such as to make the decision of 
the legislature or of a commission conclusive as 
to the sufficiency of the rates, this court has 
held such a law to be unconstitutional...A law 
which indirectly accomplishes a like result by 
imposing such conditions upon the right to appeal 
for judicial relief as works an abandonment of the 
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right rather than face the conditions upon which 
it is offered or may be obtained is also uncon- 
stitutional, 230 U.S. at 349. 


And in Gulf, Colorado & Santa Fe Railway v. Ellis, 165 U.S. 150 
(1897), at 155 the Court stated: 


" ..The State may not say that all white men shall 
be subjected to the payment of the attorney's fees 
of parties successfully suing them and all black 
men not. It may not say that all men beyond a 
certain age shall be alone thus subjected, or all 
men possessed of a certain wealth. These are 
distinctions which do not furnish any proper basis 
for the attempted classification." 


These cases struck down affirmative obstacles imposed 


upon certain litigants in their right to invoke judicial pro- 


cesses. Griffin v. Illinois, supra, and its progeny ruled that 


laws nondiscriminatory on their face violate the equal protection 
clause when they exclude the poor from effective judicial relief 
in their application. Together, the two lines of cases spell out 
a clear constitutional policy against closing the courts to 

poor persons on economic grounds alone. 

The crucial importance of having access to the courts 
to settle marital problems is obvious. In the recent decision in 
Jeffries v. Jeffries, which held that forcing a poor person to 
pay publication costs in a divorce action violated her equal 
protection rights by denying her access to the courts, Judge 


Nathan Sobel of the New York Supreme Court pointed out this fact: 
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-..[A]n action for divorce is fiadamentally different 
from actions in contract or concerning property. The 
latter may be brought or not brought; they may be 
settled out of court. But our State Constitution 
(Art. I, sec. 9) mandates that divorces may be granted 
only by “due judicial proceedings.’ Furthermore 
state statutes dictate who mey marcy; by whom the 
marriage may be performed; the obligations of the 
parties during marriage; the grounds for separation 
or divorce and the obligations of the parties after 
the termination of the marriage. ¥or all purposes 
the State is very much a "“pavtner’ tu a marriage and 
a "party" in a matrimonial action (see Foster and 
Freed “Marriage: A Basic Civil Right of Man." Ford. 
L. Rev., October 1968.) ... The loss of access to 
the courts in an action for divorce is a right of 
substantial magnitude when oniy through the courts 
may redress or relief be obtained. ... (N.Y.L.J, 
Dec. 9, 1968, p. 16) 


Denying appellant access to the court in a case where 
the judicial process is absolutely es =ntial to resolve her 


problem can only encourage resort te s¢lf help, a result which, 


as one writer has observed, would hav> undesirable ramifications 


beyond merely the aggrieved plaintiff: 


++. where self help is employed to terminate the legal 
status of marriage, serious probiems arise. It is 
clear that unless divorce is relatively inexpensive, 
desertion and self divorce are bound to occur.... 
Perhaps it would not matter sc much if only the 
parties themselves were involved cz would suffer, 
but in an age of pensions, workmens compensation, 
public assistance, ADC, insurance end a plethora 

of other welfare legislation, chilcren, relatives, 
and others are affected by the legal status of a 
given couple.... In the last enalysis... what is 
needed is a realistic and practical law of divorce 
so that resort to the law will be more attractive 
than self help. Foster, Common La Divorce, 46 
Minn. L. Rev. 43 (1961). 
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B. The effect of the trial court's ruling is not 

only to deny access to the courts but to deny it in connection 
with the resolution of the most fundamental sort of rights. 
The Supreme Court has in recent years had several occasions to 
express its deep concern with the human rights to marry, cohabit, 
and bear children and their freedom from unnecessary or arbitrary 
state regulation. 

The freedom to marry has long been recognized 

as one of the vital personal rights essential 

to the orderly pursuit of happiness by free men.... 

The Fourteenth Amendment requires that the freedom 

of choice to marry not be restricted by in- - 

vidious. racial discriminations. Under our Consti- 


tution,the freedom to marry, or not marry, a 
person of another race resides with the individual 


and cannot be infringed by the State.. Loving v. Virginia, 
388 U.S. 1, 12 (1967). 


Again in Griswold v. Connecticut, 381 U.S. 479, 485-36 (1965) 
the Court said, in invalidating a law regulating the use of 
contraceptives: 


The present case, then, concerns a relationship 
lying within the zone of privacy created by 

several fundamental constitutional guarantees.... 

We deal with a right of privacy older than the 

Bill of Rights -- older than our political parties, 
older than our school system. Marriage is a coming 
together for better or for worse, hopefully enduring, 
and intimate to the degree of being sacred. 


Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) said about pro- 


creation: 
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We are dealing here with legislation which 

involves one of the basic civil rights of men. 
Marriage and procreation are fundamental: to the 
very existence and survival of the race., The 

power to sterilize, if exercised, may have subtle, 
far-reaching and devastating effects. In evil or 
reckless hands it can cause races or types which 
are inimical to the dominant group to wither and 
disappear. There is no redemption for the individual 
whom the law touches.... He is forever deprived of 
a basic liberty. 


Freedom to enter into such basic human relationships 


must inevitably be balanced by freedom to dissolve them on 
33 /) 
such reasonable grounds as the law sees fit. Although there 


30/ Even if the judge's opinion is interpreted in its narrowest 
sense, that he is denying divorces to poor persons applying on 
the grounds of voluntary separation only, the same constitutional 
objections remain. A legal ground for divorce which is open to 
one class of plaintiffs and not to another is just as violative 
of equal protection as a total denial of divorce to all poor 
persons. Although plaintiffs denied relief on voluntary separa- 
tion might in some cases be able to qualify on other grounds 
such as desertion, their chances of success in many cases would 
not be as great. Desertion requires that the applicant spouse 
in no way collaborate or affirmatively consent to the other's 
departure or do anything to justify his leaving. Mitchell v. 
Mitchell, 194 A.2d 828 (D.C.C.A. 1963); Marcey v. Marcey, 130 
A.2d 918 (D.C.Mun.App. 1957). Domestic situations are not so 
easily compartmentalized in terms of fault. The more liberal 
and realistic policy of the voluntary separation clause must 
be open to all applicants if relief is not to depend on 
artificial distinctions between justified and unjustified 
falling out of marriage partners. 


may be no absolute right to a divorce, 4s indeed, there is no 
absolute right to marry, state regulation must be on a rational 
basis and for a valid reason. Dissolution of an unhappy or 
worthless marriage is often the indispensable condition of 
entering into a new, more beneficial marital relationship. 


Prohibition of such a right can result in a more subtle form 


of legal "sterilization" for a peor who respects the law and 


the future of her unborn children. 

Only the most compelling reasons could justify such a 
denial of basic rights as is brought about by the lower eourt's 
decision here. Adequate justifications for denying divorces 
to ee persons on the same statutory grounds available to 
paying applicants are difficult to conceive. Only three seem 


even remotely pktangibte. 


31/ Withholding divorce proceedings from the application of 
the in forma pauperis statute may also constitute an uncon- 
scionable classification among indigents themselves. Cf. 
Rinaldi v. Yeager, 384 U.S. 305 (1966); McLaughlin v. Florida, 
379 U.S. 184 (1964) at 194: 
That a general evil will be partially corrected may 
at times, and without more, serve to justify the 
limited application of a criminal law; but legisla- 
tive discretion to employ the piecemeal approach 
stops short of permitting a State to narrow statutory 
coverage to focus on a racial group. 


Applicants for divorce or even applicants on particular grounds, 
such as voluntary separation, are an equally arbitrary group of 
indigents to focus upon when the purpose is exclusion from statu- 
tory relief. 


1. The argument that poor persons would be more 
likely to bring frivolous suits because they incur no costs 
has no basis in fact or experience. The Supreme Court has 
already rejected a similar justification in Coppedge v. 
United States, 369 U.S. 438 at 450 (1962): 
If there are those who insist on pursuing frivo- 
lous litigation, the courts are not powerless to 
dismiss or atherwise discourage it, but if frivo- 
lous litigation exists, we are not persuaded 
that it is concentrated in this narrow, yet vital, 
area of judicial duty. 

See also Rinaldi v. Yeager, 384 U.S. 305 at 310 (1966). 

2. The spectre of large numbers of poor persons 
casually entering into and exiting out of marriages might be 
raised, but it is an assumption we have no basis for making 
at the present time. We do not know that the poor will be 
any more likely to go through turnstile marriages than middle 
or upper class persons. In fact, the formal intervention of 
the court into such essential matters between the parties as 
support, custody, and abusive treatment that follows the filing 
of a divorce petition might well put a damper on any proclivity 
toward casual relationships. It can also proutes an opportunity 


for formal conciliation referrals or self examination when 


domestic trouble erupts. And divorced husbands still have 


legal duties to support their former spouses and children. 


D.C.code, §16-916. At any rate, without any documentation 


or proof of behavioral differences underlying such a classi- 
fication, divorces cannot te ruled out for the poor on grounds 
that are sanctioned for the rich. 

3. A third possible reason for discriminating 
against the poor in divorce actions might be that such actions 
are more expensive than most litigation and must be to a greater 
degree self-sustaining. In this case the main expenses are 
not to the court but rather to newspapers and to appointed 
lawyers. Such expenses are, however, Congressionally mandated, 
and the government may not by its own act create the reason 
for an economic discrimination. It has, moreover, alternatives, 
discussed in Part IV, to decrease divorce costs. Ultimately, 
however, the irreducible expense of such actions to the state 
must bow to the superior claims of poor persons to equal 


justice in so basic an area of their Lives. 
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Iv. Effective Relief to Poor Divorce Plaintiffs 
Requires that this Court Rule on their Right 


to Waiver of Counsel's Fees and Publication 
Costs as well as Filing Fees. 


Waiver of filing fees ($10) alone would not materially 
ease the plight of poor divorce applicants in the District of 
Columbia. They would still be faced with the requirement of 
paying the $100 fee of counsel who must be appointed to 
represent the other spouse in all mnconcested cases under D.C. 
Code, §16-918. In addition, a plaintiff with a spouse who did 


not reside within the District,and could not be served personally 


without, must pay another $100 in publication fees under D.C. 
32 


Code, §13-336 (1967). Since a plaintiff cannot proceed with her 
33/ 
action until she has paid out these sums in advance of hearing, 
; 34/ 
they are indispensible costs of her action. In both cases 


enactments of Congress demand that such steps be taken as a 


prerequisite to a judgment of divorce. 


327 See fn 22, Supra. 
33/ See p. 25, supra. 


34/ These auxiliary costs might indeed qualify as waivable 
costs under the in forma pauperis provision, §15-712. They 
are as indispensible to the court's acquiring jurisdiction 
in a poor person's divorce case as the filing fee. If 
the other party were present, such costs might be taxed 
against him, and Columb v. Webster Mfg. Co., 76 Fed. \@% 
Cir. D. Mass..1896) defines taxable costs as within the 
ambit of the federal in forma pauperis statute on which 
§15-712 was patterned. See also Hales v. Hales 207 A.2d 
657 (D.C.C.A. 1965) emphasizing the wide discretion of 
Domestic Relations Branch judges in taxing costs. Process 
serving fees are also normally included in the category 

(cont? d) 
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The opinion of the trial court recognized the 
interdependence of these costs. The judge correctly opined 
there that if filing fees were waived, the next petition would be 
for waiver of counsel fees to represent the absent spouse. ‘The 
total cumulative costs, he felt, would be too great a burden 
for the taxpayers, so he declined to allow the initial 
petition. 

Both the requirement for paying an adversary party's 
counsel fees and for publication in lieu of personal service 
are economic impediments to a poor person's access to the courts. As 
discussed in section III, supra, such impediments, at least 
to the extent that they bar the exercise of fundamental rights, 
are unconstitutional. Although presently required by statute, 


the Court of General Sessions must take steps to remove them 


34/ (cont'd) of taxable costs, D.C. Code,§13-337 (1967) and 
are, in fact, waivable under §5-712. Publication is 
merely a form of substituted service of process. See also 
Panos v. Nefflen, 205 A.2d 600, 601-02 (D.C.C.A. 1964) defining 
taxable costs as "customary costs ... paid to Che Clerk 
entered on the docket.‘' Under such a test, counsels fees 
under §16-918 would obviously qualify since they must be 
paid to the clerk at the beginning of the action. 

Since the Congress enacted no special fund out of 
which such costs could be paid for General Sessions 
litigants, it in effect required the court itself to 
finance the costs of poor people's suits. And, as we 
have pointed out in Section III, since Congress established 
the court as the sole avenue through which divorce relief 
could be accomplished, it was required to make relief avail- 
able to all grievance seekers. : 
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if equal protection of the laws is to prevail. In addition, 
this Court has supervisory power over the administration of 


justice, civil and criminal, ir the Courts oe the District 


35/ 
of Columbia and a concurrent duty to exercise that power 


to see that equal justice is accorded all District residents, 
rich and poor, in those courts. As the New York Supreme Court 
said\in Jeffries v. Jeffries: 


"Marriage is clearly marked with the public interest. 

In this state, a marriage cannot be dissolved except 

by ‘due judicial proceedings'.... We have erected 

by statute a money hurdle to such dissolution by re- 
quiring in many circumstances the service of a summons 
by publication.... This hurdle is an effective barrier 
to Mrs. Jeffries' [sic] access to the courts. The loss 
of access to the courts in an action for divorce is a 
right of substantial magnitude when only through the 
courts may redress or relief be obtained. Such a right 
is, it seems to me, as basic as Griffin's right to 
appeal and Mrs. Harper' s right to vote.’ It is mani- 
festly discriminatory under Griffin standands to deprive 
Mrs. Jeffreys [sic] of the right while affording it 

to others with money. 

I hold that she has been denied the equal protection 
of the laws guaranteed to her by the state and federal 
Constitution.'' Jeffries v. Jeffries (N. Y. Sup. Ct.) 
N.Y.L.J., Dec. 9, 1968, p. 17. 36/ 


35/ See Tate v. United States, 123 U.S. App. D.C. 261, 359 
F.2d 245 (C.A.D.C. 1966); Whitt v. United States, 104 Ue Se 

App. D.C. 1, 359 Fad. 133 (C.A.D.C. 1958}; Washington v. Clemmer, 
119 U.S. App. D.C. 216, 339 F.2d 715 (C.A.D.C. 1964); Wildeblood 
v. United States, 106 U.S. App. D.C. 338, 273 F.2d 73 (C.A.D.C. 


1959) . 


36/ Sutton v. Sutton, 164 A.2d 477, 478 (Mun, App. D.C. 1960). 
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As the Jeffries opinion noted, there are ways in 
which the court itself can alleviate the cost burden of pro- 
viding such necessary expenses to poor plaintiffs. Section 
16-918 provides that although counsel must be appointed for 
an uncontesting spouse in a divorce case, the judge determines 
what compensation is proper. Given that power, the judge may 
appoint counsel for indigent plaintiffs with the understanding 
they will receive no fees. This is already done in appropriate 
situations in other types of domestic relations cases, includin g 
reciprocal enforcement support cases, and custody actions. In 
order to prevent any concentration of this burden on a few 
lawyers, those lawyers can be assigned to paying cases at a 
later date. A special list of volunteers willing to undertake 


37/ 


such service for poor divorce plaintiffs could also be compiled. 


36/ (cont'd) in which the Mun. Court of Appeals suggested that a 
poor plaintiff night be able to file an affidavit of inpecuni- 
osity where she is unable to pay the defendant's counsel fees 
under §16-918. 


Long range reform may require abolition of 16-918 originally 
enacted in 1901. So far as can be ascertained, only one 

or two states have a comparable requirement for compulsory 
counsel in uncontested divorce actions. Maryland and 
Virginia, with whom Congress was so intent in 1965 to bring 
the District's divorce law into conformity, have no such 
requirement. 2A Nelson, Divorce and Annulment (Rev. -ed. 
1961) §23.12. Its sole purpose is to avoid collusion 

or "friendly" divorces, 'am aim which is lese 
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The problem of absorbing publication costs is 


admittedly a more difficult one and one which the court in 
the Jeffries case spent considerable time discussing. 
Although publication is allowed only pursuant to 4 court order, 
when personal service cannot be had in the District, D.C. 
Code, §§13-336 to 13-340 (1967), the costs thereof are set by 
and paid directly to the newspapers involved. The court 
does, however, have authority to specify the newspapers in which 
the notice shall appear and how often,once the statutory 
requirement of three successive weekly notices has been 
reached. In such circumstances, the Jeffries case pointed out, 
the legislature (and even the courts to some extent)... 
‘'.,.may reduce the extent and duration of such 
publication....Should such an amendment also specify 
a single ‘officially designated’ newspaper (e.g. New 
York Law Journal) the ‘tated' could be fixed by agree- 
ment as has been done on occasion in the past.” 
N.L.L.J. Dec. 9, 1968, p. 17. 
That opinion. also.suggested that through notification. to 
the local government of such requests for publication 
costs, governmental agents may be able to locate the 
SSE een * ° - a n 
37/ (cont'd) meaningful since the liberalization of divorce 
laws in 1965 to permit divorce after a voluntary separa- 
tion of one year, and which in any case is assured by 
other code requirements that divorce not be allowed by 
default but only on establishment of the plaintiffs case 
D.C. Codé, §16-919 (1967). Apparently, one of the main 
functions of the attorney so appointed is to inform the 
defendant of the pending action, a function which is 
duplicated by the publication or personal service require- 


ment. Should the defendant desire to contest the action, 
and appear, the statute would no longer automatically apply. 


Abe 


absent Spouse and have him served personally at less expense. 
Ibid. 

In the case of the District, the publication statute 
does not specify in what kind of newspapers the notice must 
appear. The Washington Law Reporter alone might suffice, 
and thereby reduce publication costs materially. The District 
government might also negotiate with local newspapers for 
reduced costs for such notices if they were included in the 
same package with all other city-paid legal notices. A 
special appropriation might be requested from Congress as in 
the case of the increase in General Sessions witness fees in 
1968. Coagress might also consider amending §13-340 to require 
fewer notices in one "officially designated" newspaper. 
Finally, it might provide a more effective substitute for 
publication in the case of many absent parties to divorce 
actions by requiring that federal agents in this and other 
jurisdictions make thorough searches for such defendants at 
their last known addresses anc report back to the court on 


38/ 
the result of their searches. 


38/ Our own Code requires that a copy of the published notice 
be sent by mail to the absent spouse's last know address, 
§13-340. And compare Domestic Relations Branch discretion 
in adoption cases on necessary parties, D.C. Code §16-304 
(1967). Their consent may be dispensed with if the court 
finds that it is withheld contrary to the best interests 
of the child, or if the party cannot be located “after 
such notice as the court directs," or has abandoned the 
child and not contributed to his support in six months. 
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The problem of affording poor Distwict residents 
equal protection in administering the divorce laws is ad- 
mittedly a difficult one. As the above discussion demon- 
strates, however, solutions are not wanting. Although this 
Court can appropriately leave the selection of alternative 
solutions to the Congress, lower courts and the bar, the 
constitutional rights involved must be recon ied Appellant 
submits that those rights require the trial court to permit 


her to prosecute her action to completion without prepayment 


of filing fees, counsel fees for the absent defendant, or 


publication costs. 
CONCLUSION 
For the foregoing reasons, this Court should reverse 
the order of the District of Columbia Court of Appeals and 
order that appellant be allowed to prosecute her application 


for a divorce without prepayment of filing fees and such 
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counsel fees for the defendant's appointed counsel or 


publication costs as may arise. 
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ATTORNEYS FOR APPELLANT 


APPENDIX 


STATUTES AND RULES INVOLVED 


D.C Code Section 13-336(a) and (b) (1967) 


(a) In actions specified by subsection (b) of 
this section, publication may be substituted for personal 
service of process upon a defendant who cannot be found 
and who is| shown by affidavit to be a non-resident, or to 
have been absent from the District for at least six months, 
or against) the unknown heirs or devisees of deceased persons, 


(b); This section applies only to: 


* * * 


(2) actions for divorce or annulment; ***. 


D.C. Code Section 13-340(a) (1967) 


(a) An order of publication shall be published at 
least once a week for three successive weeks, or oftener, 
or for such further time as the court orders. 


D.C. Code Section 15-712 (1967) 


When satisfactory evidence is presented to the 
District of Columbia Court of General Sessions or one of 
the judges thereof that the plaintiff in a suit is indigent 
and unable to make deposit of costs, the court or judge may 
permit the prosecution of the suit without the prepayment 
or deposit of costs. 


D.C. Code Section 16-918 (1967) 


In all uncontested divorce cases, and in any other 
divorce or annulment case where the court deems it necessary 
or proper, a disinterested attorney shall be assigned by the 
court to enter his appearance for the defendant and actively 
defend the cause. The attorney shall receive such compensation 


for his services as the court determines to be proper, 
which shall be paid by the parties as the court directs. 


28 U.S.C. 1915{a) and (d) 


(a) Any court of the United States may authorize the 
commencement , prosecution or defense of any suit, action or 
proceeding, civil or criminal, or appeal therein, without 
prepayment of fees and costs or security therefor, by a 
person who makes affidavit that he is unable to pay such 
costs or give security therefor. Such affidavit shall state 
the nature of the action, defense or appeal and affiant's 
belief that he is entitled to redress, 


An appeal may not be taken in forma pauperis if the 
trial court certifies in writing that it is not taken in 
good faith. 


* * * 


(d) The court may request an attorney to represent 
any such person unable to employ counsel and may dismiss 
the case if the allegation of poverty is untrue, or if 
satisfied that the action is frivolous or malicious. 


D.C. Court of General Sessions Domestic Relations Rules 


Rule 5(a) - Assignment of Attorneys in Uncontested Cases 


(1) How Assigned. The assignment of an attorney to 
represent the defendant, as provided by D.C. Code, 1967 Edition, 
§16-918, shall be made upon application of the plaintiff or 
plaintiff's attorney by filing a praecipe requesting same, 
provided, however, that no such application shall be accepted 
by the Clerk unless it shall be accompanied by a deposit of 
the minimum fee for the assigned attorney, which shall be held 
by the Clerk until ordered disbursed by the Court. At the 
same time, plaintiff or plaintiff's attorney shall file with 
the Office of the Clerk a copy of the complaint and of any 
other pleadings filed to initiate the cause of action, which 
shall be forwarded by the Clerk to the assigned counsel with 
the notice of the assignment. ; 


(2) Compensation. In all uncontested divorce or 
annulment cases, and in all other cases where the Court 
may deem it necessary and proper, a disinterested attorney 
shall be: assigned by the Court to enter his appearance for 
the defendant and actively to defend the cause. Such 
attorney shall receive such compensation for his services 
as the Court may determine to be proper and to be paid as 
the Court may direct. 


Memorandum of Associate Judges Burnett, Myers, and Ryan 
re Compensation to Assigned Attorneys in Uncontested Cases 


January 15, 1962 
MEMORANDUM 


Mr. John M. Bischoff, Chief Deputy Clerk 
Domestic Relations Branch 


Associate Judges Burnett, Myers, and Ryan 


Compensation to Assigned Attorneys in 
Uncontested Cases 


At the last meeting of the three associate judges 
of the Domestic Relations Branch, it was decided that 
effective on and after February 1, 1962, the minimum 
standard: fee to be allowed assigned attorneys in uncon- 
tested divorce or annulment cases that go to final trial 
shall be One hundred dollars ($100.00), due and payable 
upon the completion of the trial. This shall not preclude 
the trial judge from awarding a larger fee in the event 
extended and greater services than average are required of 
an assigned attorney in any unusual case. 


Please post a notice to this effect on the bulletin 
board so that attorneys may be so advised and forewarned. 


For the Court 
/s/ 


Frank H. Myers 
Associate Judge 


Decisions of Domestic Relations Judge Ryan in Jones v. Jones 
and Stevenson v. Stevenson. 
DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


DOMESTIC RELATIONS BRANCH 


ELOISE E. JONES, 
Plaintiff, 
Vv. Misc. No. 15-68 


LEROY C. JONES, 


we ete es Ya 


Defendant. ) 


ORDER 


This is a Petition for Leave to Proceed In Forma 
Pauperis which has been lodged with the Clerk of the 
Domestic Relations Branch. Petitioner is a resident of 
the District of Columbia. She seeks a divorce from her 
husband, who is also a resident of the District of Columbia. 


In support of her alleged poverty, she has filed an affidavit, 


but she has not provided the court with the appropriate 


information which is normally found on the financial 
statement forms of the Branch. 

Petitioner states in her affidavit that she receives 
Three Hundred and Twenty-Five Dollars ($325.00) per month 
in Public Assistance payments and that these are the sole 
source of her income. The same affidavit lists purported 
expenses but there is no substantiation of the items which 
the petitioner lists. It would appear that from the public 
funds which are furnished petitioner every month by the 
Department of Public Welfare that over a brief period of 


time she could have accumulated and set aside the modest 


filing fee to commence a civil action in this court. 


However, it is abundantly clear that it is not just the 
modest filing fee that petitioner would seek to have waived. 
She doesn't seek simply custody of the children, support 
for them, or maintenance for herself from her husband. She 


seeks a divorce. 


1/ Respecting the affidavit and proposed complaint, however, 
there are some serious inconsistencies revealed. In her 
complaint for divorce, petitioner gives the names and ages 

of five children who were allegedly born to her and the pro- 
posed defendant. In her affidavit in support of her petition, 
she states that her family consists of eight children of which 
she is the sole support. 

2/ For instance, she lists approximately Fifteen Dollars 
($15.00) a month for transportation; yet, she has no employment 
to which she must travel. 


By availing himself of his rights, the proposed 
defendant, should he be served, could decline to respond. 
Since for years it has been both the policy and the law of 
this jurisdiction that divorce ought not to be granted by 
default, the aid of appointed counsel would have to be 
enlisted. The consistent policy of this jurisdiction, the 
rule of this court as well as the United States District 
Court before this Branch was founded, has been that the 
party moving for appointment of counsel is responsible 
for that counsel's compensation. 

Petitioner's counsel here has no such worry. His 
compensation is derived from public funds, out of the 
Treasury of the United States, The reason he is free and 
able to represent petitioner is because the taxpayers pay 
his fee in salary. Were counsel to be appointed, however, 


he would not be compensated from the public treasury, nor 


could the court effectively require compensation from a 


petitioner that it had originally adjudged to be a pauper. 
Petitioner seems to be under the apprehension that 
she has some right to file a suit for divorce at public 


expense. But has she any more entitlement to such public 


subsidization than she would have had some years ago 


had she and the proposed defendant applied for a license 


to marry to demand such certificate without paying the 


cost? 

Much is the difference of the plight of a petitioner 
who is a defendant in criminal litigation in pleading his 
indigency in order to be able to equip himselé to defend 
himself against the completely staffed and fully subsidized 
prosecutive arm of the Government. The petitioner's com- 
plaint here is not with the citizenry as a whole, nor have 
the People put her in a position where ane must defend 
herself against a public charge. It is not the People or 
the State versus Jones -- it is Jones versus Jones. 

As has recently been pointed out by! a three-judge 
federal court in Boddie versus State of Connecticut, 286 
F.Supp. 968 (D. Conn. 1968): 

"There are distinctions between the cases 
involving imprisonment, denial of voting rights 

and the ordinary civil actions. The relative 


importance of the subject with respect to which 3/ 
equality is sought must also be taken into account. 


3/ In Harper the court said at p. 670 of 86 
S.Ct., at p. 1083 of 86 S.Ct.: 'the right to 
vote is too precious, too fundamental to be 
so burdened or conditioned. '" 


The right to freedom from unjust imprison- 
ment and the right of franchise were of 
particular concern to the framers of the 
Constitution and Bill of Rights and the 
post-Civil War amendments. Moreover, in 

the criminal, habeas corpus and eviction 
cases there is some direct state action 
involved, not present in most private 

civil actions, a factor which may have 

some weight in denying the state a right 

to discriminate in the first mentioned 

type of action by fee requirements. In 

the ordinary civil (including divorce) case 
the state has no such direct participation, 
merely providing the judicial machinery for 
determination of the disputes. And the state 
does have at least two legitimate purposes 

in court fees, first, providing financial 
support for the court establishment (perhaps 
one-fifth of its cost in Connecticut, we are 
told), and second, discouraging resort to 
litigation in purely frivolous matters, which 
might much more often be filed by indigent 
and affluent alike if the service were entirely 
free from cost. 


For these reasons, I am of the opinion the court 
should not, in the exercise of its discretion, allow the 
petitioner to proceed in forma pauperis. 

Leave to proceed herein without prepayment of costs 


is denied. 


JOSEPH M. F. RYAN, JR., 
JUDGE 


DATED: October 31, 1968 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


DOMESTIC RELATIONS BRANCH 


SADIE S. STEVENSON 
803 Xenia Street, S. E. 
Washington, D. C. 


Plaintiff, 


RALPH STEVENSON 
1243 Savannah Street, S. E. 
Washington, D. C. 


) 
) 
) 
) 

Vv. ) Civil Action No. Misc. 12-68 
) ‘ 
) 

) 
) 
) 
) 


Defendant. 


ORDER 


Upon consideration of the plaintiff, Sadie Stevenson's, 
petition to proceed in forma pauperis lodged with the Clerk 
of the Domestic Relations Branch, it is this 24th day of 
September, 1968, 

ORDERED that the petition is denied for the following 
reasons: 

Even assuming that petitioner's allegations pertain- 
ing to her take home pay are true, there is no listing of 


what deductions are taken before she receives her take home 


pay, which deductions could be in the nature of savings bonds, 
repayment of credit union obligations, etc. Moreover, 

even taking the stated obligations as accurate and total- 

ing One Hundred Eighty Four Dollars ($184) per month, the 

take home pay of the petitioner from her own statement is 


Forty Six Dollars ($46) per week, totaling One Hundred 


Ninety Nine Dollars ($199) a month, which would indicate 


that she would have the amount of the filing fee in this 
court, as well as the ability in repeated months to con- 
pensate at a monthly rate any counsel that this court 
would be imposed upon to appoint. It further appears that 
the defendant husband has an address in the District of 
Columbia. No indication is given as to whether any income 
for the support of the children has been derived or is 
available from the defendant. 

Moreover, as this court has ruled in Harris v. 
Harris, Misc. No. 4-68, affirmed by order dated August 6, 
1968, there is no right of any individual to have a suit 
for divorce paid for out of public funds by the taxpayers. 
Congress has not indicated either by substantive legisla- 
tion or by appropriation of funds that there is such a 


claimed right, any more than they have legislated either 


substantively or appropriationwise that there is a 


right to obtain a marriage license without payment of 
the fee to someone who makes oath that they are a 
pauper, 
Based on the foregoing, the court refuses to accept 
the representations of the petition; and toate to proceed 


in forma pauperis is denied. 


September 24, 1968 Joseph M.F. Ryan, Jr. 
JUDGE 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HELEN .HARRIS, Appellant 
Vv. NO. 22,266 


GUY HARRIS, Appellee 


YVONNE H. PARKS, Appellant 
ve No. 22,705 


NORMAN E. PARKS, Appellee 


PETITION FOR REHEARING 
AND/OR REHEARING IN BANC 
AND FOR STAY OF MANDATE 


Comes now Yalter W..Johnson, are, amicus -m™: °°: 


curiae appointed by this Court, and petitions this 


Court for a rehearing in banc of this case which was 
decided on January 14, 1970, 4nd for ground of this 
petition respectfully shows to the Court as follows: 

1. On March 24, 1969, this court, sua 
sponte, appointed your petitioner amicus curiae “on 
the side of the appellee" in both of the above- 


entitled consolidated appeals. Because petitioner 
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was appointed for the specific purpose of presenting 
one side of this case, it is his belief that the 
Court intended him to fully present these appeals, 
including a petition for rehearing in bane, if 
necessary. 

2. %t is clear that the holding of the 
three judge panel in these consolidated appeals will, 
if not reversed, involve thousands of cases to be 
filed in the future in the Domestic Relations Branch 
of the District of Columbia Court of Ceneral Sessions. 
In addition, present procedures in that Branch will 
be substantially affected along with a great number of 
members of the Bar in the District of Columbia. 

3. Neighborhood Legal Services’ Attorneys 
have estimated that approximately 900 - 1000 cases 
will be filed by indigent plaintiffs each year in the 
Domestic Relations Branch. There are approximately 
500 - 600 of these type cases immediately ready for 
filing when and if the mandate of this Court is handed 
down. As the case load of the Domestic Relations 
Branch has been averaging approximately 3500 - 4000 


cases per year, exclusive of Haebeas Corpus, Reciprocal 


Support and Miscellaneous actions, it can readily be 


-3- 


seen that the decision of this court will affect and 
increase the overall operation and case load of the 
Branch by approximately Twenty Five (25%) percent, 
4. Rule 35 of the Federal Rules of 

Appellate Procedure Provides that a hearing or re- 
hearing in bane is not favored and ordinarily will 
not be ordered except (1) ........... ’ or (2) when 
the proceeding involves a question of exceptional 
importance. (Emphasis Supplied). rt is Bees 
that this case involves a question of exceptiona! 


importance that should be determined by the Court in 


ftnally disnosed of by the court, Petitioner points 


out to the Court that a case similar in nature to this 


one has been argued before the united States Supreme 
Court and now awaits decision. see Boddie v. State of 
aocere Vv. State of 


Connecticut, 286 F. supp 968, 395 U.s. 974 (1969) 


-4- 
Certificate of Good Faith 
“alter “!, Johnson, Jr., amicus curiae appointed 
by this Court, hereby certifies that this Petition 
for Rehearing and/or Rehearing In Bane and for Stay 
of Mandate is filed in good faith for the grounds set 


forth herein and not for purposes of delay. 


“ALTER W. JOHNSON, JR. 
Amicus Curiae Appointed 
By This Court 
2000 L Street, N.7, #504 
“Washington, D. C, 
Certificate of Service 
I hereby certify that a copy of the 
foregoing Petition for Rehearing and/or Rehearing 
In Bane and for Stay of Mandate was served by first 
class mail, postage prepaid, on Joseph Dugan, Esquire, 
3016 Nichols Avenue, S.E., Weshington, D. C. 20032and 
Peter S. Smith, Patricia M. Wald, and Paula Rosenthal, 
Neighborhood Legal Services Program, 416 Fifth Street, 


N. W. Washington, D. C., attorneys for the Appellant, this 


day of January, 1970. 


“JALTER ". JOHNSON, JR. 
Amicus Curiae Appointed 
By This Court 


REPLY BRIEF FOR APPELLANT 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HELEN HARRIS, Appellant 
v. No. 22,266 


GUY HARRIS, Appellee 


APPEAL FROM A JUDGMENT OF THE 
DISTRICT OF COLUMBIA COURT OF APPEALS 


JOSEPH F. DUGAN 
Neighborhood Legal Services Program 
= 3016 Nichols Avenue, S.E. 
Uniied States Court of Appeals Washington, D.C. 20036 
for the District of Columbia Circuit : 


" HIM A 
FILED JUN 1969 PATRICIA M. WALD 
Neighborhood Legal Services Program 


ae D 416 Fifth Street, N.W. 
Netteen € . Washington, D.C. 20001 


ATTORNEYS FOR APPELLANT 


REPLY BRIEF FOR APPELLANT 


TN 


1. The Brief of Amicus Curiae has forcefully 


delineated the precise issue in this case. That issue, argued 


at length in Appellant's Brief, is just this: may a judge of 


the Domestic Relations Branch decide whether a poor person is 
entitled to file a divorce on the grounds of whether he con- 
siders the divorce to serve a useful “social purpose", quite 
apart from the fact that the complaint sets out the proper 
statutory grounds for divorce. In sum, may 4 poor person be 
denied the remedy of divorce when 2 more affluent plaintiff 
would be granted one under exactly the same circumstances? 
Appellant submits the answer must be No, if we are to maintain 
@ government that honors the constitutional mandate of equal 
protection in civil as well as criminal cases. 

There is no question but that a divorce plaintiff 
who does not proceed in forma pauperis is entitled to a divorce 
if she meets the statutory grounds of voluntary separation for 
a@ period of one year. The judge may not superimpose upon such 
a plaintiff's access to the divorce court his own notions of 
morality or even predictions about where the best interest of 


the couple or their children lie. There is no discretion in 
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the court to refuse the divorce, despite the permissive wording 


of our divorce law, stating that “A divorce . . . may be granted 
for adultery, actual or constructive desertion for one year, 
voluntary separation from bed and board for one year without 
cohabitation . . ." This court has on several occasions reversed 
the judgment of the Domestic Relations Branch in denying a 
divorce where the statutory grounds were proved. It has shown 
no ambiguity in stating that a divorce plaintiff has a right 
to a divorce if she met these statutory grounds. See, e€-g-, 
Mazique v. Mazique, 123 App. D.C., 356 F.2d 801 a 803 (1966), 
cert. den. 384 U.S. 981. Parks v. Parks, 13 App. D.C. 93, 
116 F.2d 556 (1940) at 557: 

"It follows that the plaintiff is entitled to a 

divorce, if, at the time this suit is filed, five 

consecutive years of ‘voluntary separation’ have 

elapsed". [amphasis added] 
See also Hawkins v. Hawkins, 191 F.2d 344 (1951); Boyce v- 
Boyce, 80 U.S. App. D.C. 355, 153 F.2d 229 (1946). And in 
Gaskins v. Gaskins, 175 A.2d 783 (Mun. Ct. App-D.C. 1961), the 
Municipal Court of Appeals overruled the dismissal of a divorce 
complaint by Judge Ryan in the following words : 


"We hold that Plaintiff is entitled to a decree of 
divorce on the statutory ground of desertion”. 


175 A.2d 783 at 785. 


Thus, no discretion may be exercised by a judge in 
denying a divorce to a paying plaintiff if she shows the neces- 
sary statutory grounds. To allege that the trial judge may 
exercise discretion under the same circumstances on any social 
policy grounds he wishes in the case of a poor person, is the 
most extreme kind of dual standard imaginable and a blatant 
violation of the Zqual Protection of the Laws guarantee of the 


Fifth Amendment. 


2. Appellant has no quarrel with the public policy 
against casual divorce and in favor of preserving the integrity 


of the family. She does, however, maintain that the policy 


must be applied equally to the rich and the poor; the rich 


cannot be allowed to dissolve matrimonial bonds any more 
facilely than the poor. 

But, more basically, that policy has little appli- 
cation to the case of this appellant or, in fact, to the majority 
of cases which are represented by Neighborhood Legal Services. 
Appellant has been separated from her husbamd since 1955; 
since that time he has had minimal contact with her and the 
child of their union and has not contributed to their support. 


He lives in another state. Realistically, there is no family 


he 


y 
unit to preserve and there has not been for more than a d 3 


To blindly apply such a general policy in favor of family preser- 


vation to sets of facts that exist in this and in the companion 
Parks case can only be viewed as an absurd and cruel jest. It 
makes little sense similarly to label the actions of those who 
aid such women in seeking a legal end to a marriage long since 
terminated in fact as ‘stirring up matrimonial litigation" or 
“break(ing) up the family". (See opinion, Harris v. Harris, 


Appendix to Appellant's Brief). 


3. The substantial expert opinion in favor of granting 
a divorce to such women in order to permit them to make new lives 
for themselves has already been cited in Appellant's Brief. 
More citations are set out in the Appendix to this Reply Brief. 
These authorities show that divorce is less likely to produce 
delinquency and disturbances in children than prolonged sepa- 
rations accompanied by extramarital affairs of the mother. 
They also show that the opportunity for divorced women in the 
26-40 age range to remarry even with children and to re-establish 
T/ The same situation prevails in the Seenenton case of Parks v. 
Parks, No. 22,705, where the plaintiff had lived apart from her 
husband for seven years and is on welfare, receiving no support 
from the husband. There were five children born since the separa~ 


tion, none of whom was fathered by the husband. Where is the family 
unit in this case? 


Sasi 


an acceptable family unit is extremely high. And they are 
unanimous in their opinion that the tensions in a chronically 
unhappy marriage are far worse for children than a final break. 
The existence of such authoritative opinion challenging the trial 
judge's view in this case as to the "social utility" of divorce, 
at the least, emphasizes the extreme hazards of introducing 

such a subjective and individualized judgment criteria for 


access to the courts in a divorce action. 


4. This Court is, of course, aware that a violation 
of the Equal Protection guarantee need not be apparent on the 
face of a law; it is enough under the doctrine of Griffin v. 
Illinois, 351 U.S. 12 (1956) that a state law neutral on its 
face discriminates in its application to the poor, solely 
because of their poverty, where a substantial right is involved. 
Harper v. Board of Sducation, 383 U.S. 663 (1966) advances the 
same principle to civil cases. The central issue in this 
case is whether a poor person's access to the courts to secure 
a divorce is a substantial enough right to be afforded equal 


protection with the right to vote and to defend against a 


criminal prosecution. Courts in Oregon (Robertson v. Greene, 


No. 336-565, Cir. Ct. Multanomah Co., Oregon, 1968); Pennsylvania 


Ss 


(Cunha v. Cunha, 44 D.&C. 230, Pa. Ct. Com. eaee2 1968); 


Arizona (Sloatman v. Gibbons, Ariz. Ct. App. No. 2 CA-CIV 613, 
1968) and New York, have said that it is. Judge Sobel in Jeffries 
v. Jeffries (Sup. Ct. N.Y., N.¥.L.J. Dec. 9, 1968) said succinctly: 

"The loss of access to the courts in an action 

for divorce is a right of substantial magnitude 

when only through the courts may redress or 

relief be obtained. Such a right is, it seems 

to me, as basic as Griffin's right to appeal and 

Mrs. Harper's right to vote. It is manifestly 

discriminatory under Griffin standards to deprive 

Mrs. Jeffreys of that siete while set ornee ‘it 

to others with money” 
Boddie vy. State of Connecticut, 286 F.Supp. 968 3 Conn. 1968) 
refused to rule that a state must constitutionally provide 
‘such access to its indigent citizens. Appellant must candidly 
say it believes such a ruling, now on appeal, to be mistaken. 
At the same time, this Court in its supervisory capacity over 
civil justice in the District, Tate v-_U.S., 123 App. D.C. 
261, 359 F.2d 245 (1966) may set standards of proper judicial 
administration for District courts without facing the dilemma 
of the Boddie court, i.e. tmt of a federal court constructing 
a forma pauperis system without benefit of statute for 
administration by a state court. : 


The case of Cohen v. Beneficial Loan Corp., 337 U.S. 
541 (1948) is, of course, readily distinguishable. The Supreme 


Sse 


Court made abundantly clear in that case it was dealing with a 


creature of its own making, @ stockholder's derivative action 
2/ 


over which it had "plenary power’. There had, moreover, been 
experience to show that “strike suits’ were more frequent among 
very small stockholders. Would anyone seriously suggest that 
divorce, dealing as it does with the most fundamental human 
relationships, could be limited by statute to persons with 


$50,000 in assets as the law in the Cohen case was? 


5. Appellant's counsel, Neighborhood Legal Services 
Program, wishes to clarify for the Court the Program's policy 
in handling divorce cases. Until the beginning of 1968 the 
Program handled no domestic relations cases at all. Legal Aid 
Society undertook to represent indigent domestic relations 
plaintiffs in support and custody actions, and also in divorce 
cases. Because, however, Legal Aid Society's policy in divorce 
cases was such a limited one, confined to cases in which the 
Director found a “social utility” in filing the divorce action, 
the Board of Directors of Neighborhood Legal satiate upon 
i] ae without significance that this Court has found it 
necessary long ago in the Equity Rules and now in the Federal Rules 
of Civil Procedure to impose procedural regulations on the class 


action not applicable to any other. We conclude that the state has 
plenary power over this type of litigation." 337 U.S. 541 at 549. 


3/ The members of the Board of Directors of Neighborhood Legal 

Services are: Lawyer members: John Bodner, Jr., William C. Gardner, 

James F. Fitzpatrick, George H. Windsor, Frederick H. Evans, 
(footnote cont'd.) 


the express urging of its citizen members, agreed reluctantly 


to accept divorce actions in November, 1967. There was at the 
time no other source in the city to which poor arses could turn 
for legal help in bringing such actions. Since, however, both 
agencies are understaffed to handle the demands of the District's 
poor for legal services and because Legal Aid Society was handling 
support and custody actions, NLSP has taodlomenced a policy at the 
present time of handling only the types of domestic relations 
matters Legal Aid Society will not handle. Support and custody 
cases are accordingly: referred to the Legal Aid Society. 

The modest increase in the last two years of the 
number of forma pauperis divorce petitions cited in the Brief 
of Amicus Curiae is poignant testimony to the backlog of 
unhappy plaintiffs who could not previously secure a divorce. 
Their number is still only a small portion of the Domestic 
Relations Court's total business. Contrast the 80 in forma 
pauperis divorce petitions filed in the last two and one-half 
years with the 2375 divorces disposed of by that Branch in 
fiscal 1968. Contrast it also with AFDC figures showing that 
in 1961 only 6.2% of the total married and 5.5% of the nonwhite 
married AFDC mothers in the District were divorced or legally 
37 cont'd. Lawyer members cont'd: Daniel J. Freed, H. Carl 
Moultrie, Peter J. Nickles, Frank D. Reeves, Hal Witt. 


Citizen Members: Mrs. Virginia Corlley, Mrs. Mildred 5. Gray, 
Mrs. Mozell Moody, Miss Mabel Taylor, Mrs. Helen Walker. 


separated while 32.8%0f the total married and 32.1% of the 
nonwhite married mothers were separated without any cours decree 
and 61% of the total married and 62.4% of the nonwhite masried 
mothers were deserted.Characteristicsof Families Receiving 
AFDC (Nov. 1961, U.S. Dept. of Health, Education and Welfare). 
One can only wonder why the number of filings has not been far 
greater. 

Further, contrary to the assertions in the Brief of 

Amicus Curiae, it is well known that there has been no effective 
eelief in the District of Columbia Courts for abused wi es, denied 
the “luxury” of divorce. True they might apply for a restraining 
order from the Domestic Relations Branch if they had a support 
or custody action pending. But not all such victims have 

Gere Hee support claims, and Legal Aid Society will not accept 
a separate maintenance case unless there has been an actual 


default in support by the husband. The U.S. Attorney’s Office 


‘is. eoncededy peverless to-giye help in the majority * 
3a 


of such marital disputes. Citizens Information Serviee to which 
most such wives have been "referred" reported in 1968. 


The nature of the majority of referrals from 
the U.S. Attorney's Office and the Metropolitan 
Police Department is reflected in the heavy con- 
centration in the family marital category, which 
ineludes. assault, domestic support and divorce 


problems. 
* * * 


3a/ See Subin, Criminal Justice in 2 Metropolitan Court 
(1966) pp- 52-57. 
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Many citicens wuo are referred to CIS request that 
the opposing mozzer of the dispute be placed under 

a pesae bend ov peace warrant. These requests are 
rele-ed to problems in family or marital relation- 
ships where the complzinant has either been molested 
or threatened. There is no resource available to 
these citizens who are often emotionally upset, fear- 
ful of physical violence, and who desire that some 
action be taken for their protecticn. 


* % * 


In centrast to the recdily aveileble procedure 
for dealing with property disputes there are no 
institutions with the power end responsibility to 
alleviate domestic violence. The judicial system 
in either its criminal or domestic relations sections 
is neither equipped nor designed to furnish the 
remedial counselling system and effective deterrent 
(quick and certain punishment) required. Even the 
"final soluticn" to domestic problems, t.e., divorce, 
is not available to the poor because no agency pro~ 
vides free representation in divorce actions except 
on a besis which excludes most of the potential clients. 

&/ : 


CIS, Final Report (1968) pp. 35, 40, 46. 


6. The crux of the Points IT and III in the Brief 


of Amicus Curiae are that finencial barriers to the poor in 


civil litigetion must be remedied -~- if at all -- by the 


legislature. Where the expenditure of public funds is involved, 
the courts are impotent. : 


4/ Furthermore, Rule 6, Ft. IT, which allows a voluntary recon- 
ciliation petition to be filed before the divorce complaint 
requires a joint filing by both parties and is therefore seldom 
taken advantage of. Attexdsnce at the later “reconciliation 
conference" after a petition is filed, on the other hand, is 
required of bot: parties in en7 contertsd case. Rule 6(bd), 
Domestic Relations Prcach Rules. 
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Appellant does not accept this theory. Ideally a 
sensitive legislature would promptly right the wrongs of the 
poor. But in the absence of such action, it falls upon the 
courts to determine which rights are so substantial to a 
litigant that they must be afforded to all seekers of justice, 
rich or poor. Appellant argues that at the least those finan- 
cial barriers which impede access to the courts, as contrasted 
with those which may make it easier for a plaintiff to win his 
case, must be removed by the courts where fundamental rights 
are involved in the litigation, such as the right to terminate 
@ marital relationship. This is the distinction drawn in 
the Jeffries case in which the court ordered the city govern- 
ment to pay the publication costs of a poor divorce plaintiff, 


because publication in the case of an absent respondent was a 


5 
jurisdictional prerequisite to bringing the action. This is, 


of course, the most feasible solution where the law causing 
the financial barrier is at the same time serving a legitimate 
function, such as substituted service. Only in the event that 


5/The costs should not be astronomical. About 20% of the divorce 
cases handled by Neighborhood Legal Services involve a need for 
notice by publication. If the court rescinded its rule requiring 
publication in the Washington Law Reporter, publication would only 
be necessary once a week for three weeks in a single newspaper. 

18 D.C. Code 340(a) (1967),and would cost $45 under the rates of 
one of the major daily newspapers. 
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the publication request is administered so as to discriminate 


against the poor, would its abolition become necessary and 
another type of notice necessary. Just as the court in the 
Gideon case (Gideon v. Wainwright, 372 U.S. 335 (1963) and in 
the Griffin case required the state to provide counsel and a 
transcript or its equivalent to a poor criminal defendant, so 


can it order the city here to make provision for the legal 
&/ : 
needs of its poor citizens. 


The solution to the problem of appointed counsel under 
16 D.C. Code 918 is even more surely within the power of the 
Court. Despite possible constitutional objections to compelling 


6/ The thrust of the Law Review articles cited in the Brief of 
Amicus Curiae, pp. 27-30,35, is very much different from the 
small excerpts reprinted. With the exception of the Qua article 
in 25 U. Chi. L. Rev. 143, the Yale, Harvard, and Columbia articles 
emphatically espouse judicial action to remove financial barriers 
for poor civil litigants. At 76 Yale Law J. 550, 554, it is 
written: 
"Equal justice, unlike equal privileges on the 

Municipal golf course, is a defining condition of 

citizenship. The Court has recently recognized that 

a $1.50 poll tax treats those who cannot pay as second- 

class citizens. A $50 or $100 cover charge at the 

courthouse bears the same message and when the state 

provides justice through an adversary system, which 

depends for its accuracy and fairness upon professional 

presentation of competing cases, the lawyer's fee is 

a cost imposed on the citizen by thet system. ... . 

would due process not be violated if one party were 

denied the right of representation by employed counsel 

in a divorce case? (p.554) [mphasis added] 


"The Right to Counsel in Civil Litigation, 66 Col. L. 
Rev. 1322 (1966) p.1336, "The even-handed application 
(footnote cont'd.) 
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counsel to appear without pay, the realities are that counsel 
would provide such representation here in the District if 
requested to do so by the Court. (The D.C. Juvenile Court 


has been operating on such a voluntary counsel system since 


In re Gault, 307 U.S. 1 (1967), required the right to counsel 


in all juvenile law violations). 


6/ contd: 
of justice is so fundamental a tenet of the legal 
system that counsel may be constitutionally required 
for the disadvantaged litigant in court without re- 
quiring the government to relieve other handicaps 
of the poor." 


“Poverty often interferes with the ability of the 
poor to exercise their legal rights in civil liti- 
gation. Court fees or bond requirements can block 
or limit access to court ... . When judicial 
remedies are feasible, the courts should intervene 

to remove these disabilities of poverty .. . -. The 
consequences of ineffective representation also seem 
severe in eviction proceedings, divorce and child 
custody suits and deportation proceedings . . . The 
courts should, therefore, move quickly to strike down 
those state-ignased financial hareders such as fees 
and bonds which block the defendants entry into court." 
{Emphasis added]. 


Accord, Litigation Costs: Hidden Barriers to the Indigent, 56 
Geo. L.J. 516 (1900). The American Bar Foundation, Public 
Provision for Costs and Expenses of Civil Litigation (1966), 

p-4, makes the following Recommendation, in contrast to that 

for which it is cited on p.24 of the Amicus Brief: 


"The appropriate organizations should consider 

the possibility and desirability of eliminating 

all fees for litigation except in vexatious cases. 

. . . . AS a matter of priority, costs should be 
eliminated first in courts handling small claims 

of $500 or less and domestic relations matters 

since these are the cases in which (footnote cont'd.) 
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7. As is pointed out in the Brief for Appellant 
in Parks v. Parks, the procedure in the U.S. District Court 
when divorce jurisdiction was lodged there before 1956 was 
to appoint counsel under 16-918 to serve without cost in 
forma pauperis proceedings. No reason appears why this could 
not be done now in Domestic Relations Branch. There are 
around 2,000 uncontested divorce cases brought in that branch 
each year; in a substantial number of these uncontested cases 
a fee of at least $100 is paid to an appointed counsel. There 
are 800 attorneys available for such ae nnents on the 


Branch's roster and approximately 100 appointments sre made 


each month from the list. It does not seem possible that 


6] cont 'd.: 
the poor are most likely to be involved, and where 
hardship is most likely to result under present 
procedures". 

On p. 10, the Report continues: 
“Some court proceedings, although in the form of 
litigation, are really not resolutions of disputes, 
but mere legal formalizations of arrangements 
worked out between parties nominally in legal conflict 
with each other. This is true of default matrimonial 
proceedings -- divorce, annulment, separation .- + + 
In this tye of case the public policy of deterring 
litigation either does not apply at all, or at most 
it applies in much weaker form. Yet costs are involved 
in such proceedings as in other judicial proceedings, 
and with similar differential deterrent effects on the 
poor as compared to others. The result is that the 
person of means may be able to obtain a legal formali- 
gation that a poor person cannot. This discrimination 
cannot be justified by the public policy of deterring 
litigation." [Emphasis added] . 


those same members of the Bar who accept the paying appofatments 


would refuse to shoulder the burden of xepresetiting the far 


smaller number of forma pauperis uncontested cases in a year 


(so far less than 2 hundred). 

It is conceded by lawyers who have accepted such 
appointments that they consume minimal time, requiring only 
that contact be made, if possible, with the nonappearing 
respondent and that any pertinent questions be asked concern- 
ing the plaintiff's case in the short and usually pro forma 
hearing held in such cases. 

A law which required a plaintiff to proceed by 
counsel in certain kinds of actions and then made no provision 
for counsel for indigents would almost certainly be held to 
violate Equal Protection. 16 D.C. Code 918, as presently 


applied, has precisely that effect and is equally vulnerable. 


CONCLUSION 


For these reasons and those stated in Appellant's 
main brief, this Court should reverse the order of the District 


of Columbia Court of Appeals and order that Appellant be 


allowed to prosecute her action for a divorce without 


prepayment of filing fees, fees for appointed counsel, 


or publication costs. 
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APPENDIX 


James S. Plant, "The Psychiatrist Views Children of Divorced Parents," 
Law and Contemporary Problems, Vol. 10, No.5 (Summer 1944). 


(p. 815) 


"|. , for the psychiatrist divorce is a mere 
incident in a rejection (insecurity) situation that 
has long since done its damage. Indeed, frequently 
the divorce represents a tremendous relief for the 
child. This is by no means always true -- but it is 
true that at the Clinic we see many more children of 
separated parents than of divorced ones. In both 
instances, the insecurity arising from the: fact that 
the paramount interests of the parent@ are @e 
is present, but the certainty and finality of the 
divorce at least stops the daily quarrels, the daily 
scanning of the omens for the future, the daily rubbing 
of salt in the wounds". 


(p. 808) 


“There are many -- and diverse ~~ reasons for bringing 
children to us but we have some justification for as- 
suming that in general the more disturbed individuals 
come our way. On this basis it is striking that we 
have ten times as many children from separated p&rents 
as from divorced parents". 
Schlesinger, “The One-Parent Family: An Overview"), Family Law 
Corordinator, Yol. 15, No. 4 (October, 1966). 


(p. 134) 


"The separated woman finds herself in a vacuum as far 
as our society is concerned. In her social life, most 
separated mothers feel uncomfortable because they are 
neither single nor married, nor legally free to marry 
again". 


Despert, Children of Divorce (Doubleday: N.Y., 1953) 


(p. 11) 


“Much effort is being invested these days in saving 
marriage, and that is all to the good, so long as we 
remember that what we are trying to save is not solely 
the form of marriage but its spirit. A marriage can 

be saved at too great a cost, especially to the children*. 
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Despert, Children of Divorce, cont'd: 
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(p. 21) 


"Tittle good can be done by forcing 2 man and woman 
to remain married when they have tried and yet are 
unable to make the necessary adjustment. Some 
divorces are, like surgery, the only cure". 


Glick, American Sociological Review, 1949 (pp. 731-2) 


“phere is a selective tendency for widowed or divorced 
women with children to remarry more quickly ... - 
than those with no children". 


Goode, Pressures to Remarry: Institutionalized Patterns Affecting 
the Divorced, Bell and Voegl, E-Modern Introduction to the Family 


(Glencoe, L1il., Free Press, 1960 


(94% of women divorcing at age 30 will remarry) 
“The rate of remarriage actually seems higher 

when there are more rather than fewer children" 

. . . - a majority of children sooner or later 
suggest to their divorced mother that she remarry". 


W.A. Lutz, Marital Incompatibility in Nathan E. Cohen (ed.) 
Social Work and Social Probésms (New York: National Association 
of Social Workers, Inc., 1964) 


(pp. 61-2) 


“as a matter of fact, there is both statistical and 
clinical evidence that second marriages following 
divorce tend to be both stable and compatible, so 
that there can hardly be a serious question of a 
widespread breakdown of morals and marriage. [with 
easy divorce laws[. 


In a sense, informal separation and desertion may 
be considered as “the poor man's form of divorce," 
since they are so widely resorted to by members of 
the lower class in preference to more expensive and 
cumbersome divorce procedures. 


Separation and desertion lack many of the safe- 
guards provided by divorce. They can be initiated 
impulsively, even without the knowledge of the 
marital partner. They are seldom accompanied by 
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planning for the continuance of financial support 

or for care of the children. They often constitute 
episodes in a succession of separations and reconcil- 
fations. Neither the deserter nor the deserted 
spouse is left free to enter into a stable succeeding 
marriage". 


(p. 101-2) 


"Marital incompatibility is aggravated when courts, 
governmental agencies, and volumtary agencies charged 
with providing protection for women and children will 
accept only the grossest physical evidence of abuse 
and put an exaggerated weighting on the formal con- 
tinuance of a marriage at the cost of proveking greater 
friction..." 


Robert K. Merton and Robert A. Nisbet, Contemporary Social 
Problems, (Harcourt, Brace & World, 1961) 


In China the ideal widow did not remarry, and the 
ideal was still stronger and more likely to be met in 
India, where most Brahman widows never remarried. In 
our own society, by contrast, the social structure 
gently but firmly encourages the widowed or divorced 
person to reenter marriage as a mode of adjustment. 
Indeed, except for the youngest ages, both widowed 
and divorced men and women have a higher marriage rate 
than single people of the same ages. Well over 90 per 
cent of the men and women whose divorce or bereavement 
occurred when they ae in their twenties will eventually 
remarry. 


(p. 455) 


Unfortunately for those who seek easy solutions 
of family disorganization, it also seems likely that 
a family in which there is continued marital conflict, 
or separation, is more likely to produce children with 
problems of personal adjustment than a family in which 
there is divorce or death. In general, separation and 
continued conflict may have a greater disorganizing 
effect upon children than divorce, and divorce a greater 


effect than death because the degree of intimate 
acceptance, love, support, and control given by 

the parent or substitute parent is likely to be 
greater in that same order: separation and conflict, 
divorce, and death. It is the quality of the child- 
hood experience, not the mere fact of divorce, which 
is crucial". 


Bernard, Remarriage, (Dryden N.Y., 1956) 


(p.321) 


"A study of delinquency in Chicago found that delinquency 
decreased among children who acquired a new parent after 
divorce . . . The new parent, being objective, may help 

in solving the family problems. £&ven many psychoanalysists 
concede that a new parent may enable a great many children 
to come through the experience of a step-relationship 
unscathed". 


Landis, "A Comparison of Children from Divorced and Nondivorced 
wane Marriages", The Family Life Coordinator, Vol. IX, No.3 
(1962) 


(p- 65) 
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_. . . it is the unhappy marriage that is more 
disturbing to children than the fact of divorce". 


Goode, The Family, (Prentice-Hall, Inc. 1964) 

(p. 94) 
“Between 85 per cent and 90 per cent of those who 
divorce between the ages of 20-40 are likely to 
remarry '. 

Goode, After Divorce, (The Free Press, Glencoe, Ill. 1956) 

(p. 308) 
"Moreover, 8.7% of the delinquents in their (Glueck) 
sample came from divorced parents, while only 6.1% 


of the matching nondelinquent youngsters came from 
divorced parents. But the difference is even greater 
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for the widowed: 18.3% of the delinquents came 

from widowed parents, vs. 13.4% of the nondelinquents; 
and still greater for the separated: 12.4% of the 
delinquents came from separated parents, vs. 4.9% 

of the nondelinquents. That is to say, the over- 
representation of children of separated parents in 

the delinquent group is greatest of these three types". 


(p. 310) 


"However, the data suggest that divorced ‘children 

may not have on the average a higher number of such 
problems than children from separated homes, or even 
from homes broken by death. We have already seen 

that this conclusion also emerges from Glueck's study 
of juvenile delinquency. Indeed, these data suggest 
that the separated home perhaps creates slightly more 
problems for the child than does the home of divorce". 


Peterson "Catastrophes in Partnership: Separation, Divorce, 
Widowhood" The Family's Search for Survival, ed. Seymour Farber 


and Piero Mustacchi and Roger H. Wilson (McGraw-Hill, 1965) 


(p. 77) 


“Indeed, if we can conclude with Locke, Goode, and 
Bernard that the majority of second marriages are 
certainly better unions than the first attempt and 

on a par with other first marriages, and if the 

second marriage provides a healthy emotional environ- 
ment for the child, it is possible to regard the 
divorces of these individuals as 2 part of an efficient 
family system. Goode describes divorce as a"part 

of the sifting out process” designed to produce a 

more rewarding and stable family life for society. 
These studies of successful second marriages may 

imply a rather radical revision of the punative 

legal approach to divorce which may be partially 
responsible for the trauma of children and for in- 
creasing hostility between the sexes. In this sense 
there may be considerable cultural lag in the approach 
of other social institutions to the modern family. 

It would be ironic indeed if they, in the name of 
preserving the family, persisted in attitudes and 
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behavior which inhibited the formation of stable 
family units". 


Steigman, "The Deserted Family", Social Casework (April, 1957) 


(p- 167) 


“The deserted children have their own set of problems, 
They often feel that they are inferior to the other 
children in the neighborhood because they do not have 

a father. Some of them have been very close to their 
father and therefore feel a great loss in his absence 
from the family scene. The serious psychological con- 
sequences for a child who does not have a father to love, 
imitate, and be loved by are too well-established to be 
discussed here. The difficulties encountered by the 
child who thus loses his opportunity of working out the 
oedipal conflict in a satisfactory manner may subsequently 
appear as behavior problems or neurotic symptoms". 
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COUNTSR-STATEMENT OF THE CASE 


Tae appellant herein, Helen Harris, requested 
leave in tne trial court to file a complaint for 
absolute Civorce azainst appellee, Gur Harris, in forma 
pauperis. The ground for the requested éivoree wes 
one year voluntary separation, without conabitation. 
‘lthough the complaint itself failed to Comeits with 


a. 
tne mandator; provisions of Rule 2/c)~ the trial jud se 


refused. to allow appellant to proceec in forma pauperis 
and never reached the question of the defectiveness 
of the complaint. : 

In the complaint appellant alleged taat she had 
seen a resicent of tne District of Columbia for more 
than one »ear prior to the filing of the complaint, 
tnat one child haé been born of the marriage who resiced 
witn the plaintiff, that the parties had separated in 
1955 because of marital difficulties 2.¢ that they nave 
livec separate anc apart, without cohabitation, since 


Dee 
the date of the separation.” Along with the couplaint 


a,/ Rule 2(¢} reyuires that 2 party seeking a 
divorce On tne zrounc of desertion or voluntary separ- 
ation state with precision 211 olaces where said party 
has actually resided curing the allezec perioc of 
desertion or separation. Appellant failed to list the 
addresses at wiich she had residec since ner senaration 
from appellee, 


b./ Plaintiff dic not allege that! she ane the 
defendant had voluntarily separated or that the separation 
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@ petition to proceece in forma pauperis and an 
afficavit were presented to Jucge Ryan. The 

c./ 
petition alleszec simply that »ecause of poverty, 
appellant was unable to pay the costs of the 


proceecins, and that she believed sne had a substan- 


tial clain anc woule prevail. Her affidavit in 


é. 
Support of tie petition repeated the allesations 


contained in the petition ané then added that she 
received $70.CO per week take-home salars; that she 
2ac no savings or cheekinz account, no real property 
or automobile. She further allezee that she did not 
have the monexs to par the costs of the action anc 
tnat ner family consisted of two chilcren of woaien 
she was the sole support. Judge Rian denied the 
petition on June 20, 1968. Subsequently, appellant 
filed 2 petition to file an appeal in forina pauperis. 
This petition incorporated the affidavit previously 


filec witin the court and allesedé the same things that 


b./ cont. -- had become voluntary since its 
inception. In its present form it is Goustful if the 
complaint sets forth a valie cause of action. 

e./ *ppendix for Appellant, p.5. 


é./ Appendix for Appellant, pzs. 6 & 7. 


OPY AVAILABL 
sriginal bound volume 


Gic appellant file with tne trial court a financial 
stateuent showing her zross anc net income, ner 

montnl: living expenses anc her assets ang liabilities, 
Appellant for the Pirst tine Cisclosec ner aontnl 
living exoenses wnen she filec her oetition for an 
allowance of an appe2l in forma pauperis. with the D.c. 
Court of -ppeals, 

On June 28, 1968, Judse Rian Geniec the petition 
to file an appeal in forma pauperis and wrote an opinion 
in connection tnerewiens In the opinion Judge Rwvan 
pointed to several factors in Support of nis cenial of 
the petition. First, he pointedc out that appellant 
failed to file a financial statement detailing expenses 
as well as ner income and obligations. Second, re 
obviousl: cic not believe she was indigent as he stated 


ner allegation of poverty was belied bd: her own state- 


ment. Third, the trial juéze obviously covlé forsee 
the problea of auxiliary costs anc charges that would 
in all probability arise. As he stated: "...cthe court 
must be facec with the inability to compensate counsel 
appointee to represent the cefenéant." Appendix of 


Appellant, pgs. 11-12. Fourth, there was nothing 


presentec to the Court that cemonstratec any useful 


e./ sppendix for Appellant, pzs. 10-12. 


rl et 


social purpose woulé be served D) @llowing the case 

to proceed. No hostile situation was snown to have 

existec waiich might have »been cetrimental to appellant 
Lastly, ane wost important, the trial 

jucze pointec ovt that it is contrar: to public polic: 

to encouraze Civorees and the interest of the public 

is best servec encourasing the preservation of the 

institution of warriase ané the permanenc: of the 

family relationship. 

On July 27, 1958 avpellant filed a petition to 
file an appeal in forma pauperis from Jucge Ryan's 
order of June 20, 1968. On .ugust 5, 1968, the D.c. 
Court of sppeals Geniec the petition. The order 
aenying the petition stated that: 

",..the tendered record Giscloses no 

plain abuse of Giscretion". Appendix 

for “ppellant, p. 4, Sees 


On Sugust 16, 1968, appellant filed a petition 


to proceed in forma pauperis in this Court. ‘ petition 
pan enact wed SASS 


for an allowance of an appeal was filed on September 5, 


1968. Both petitions were granted on November 1, 1968, 
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ST TeMiNT OF ISSUSS PRESZNT =D FOR, REVIsi 


1. In applying the In Forma Pauperis statute 
to indizent plaintiffs in Civorce actions 
for tae trial iudge to Zive consideration 
public policy of tne District of Columoia against 


Givorce and in favor of the continuation of marriage? 


2. Should the coectrine laid down in Griffin 
v. Illinois, 351 U.S. 12 (1956), be extencee so as to 


apols to all civil litigation includinz divorce actions? 


3. Is the judicial branen of Coverninent the 
proper »Drancn to establish a public fund from wiiecn 
Gisbursements can be nade to pay for thei costs, fees, 


anc charges involvec in divorce actions? 


4. Does the judicial branch of Government 
nave the power to modify or chanze legislative enact- 


ments pertaining to civorce actions? 


Tais case has not previousls appearec before 


this Court except on consiceration of a petition to 
proceec as a pauper on appeal and a petition for allow- 
ance of appeal from the District of Columbia Court of 


Appeals, 


SUMMA RY OF “RGUMENT 


1. Tne iudges of the Domestic Relations Brancn 
of tne District of Coluimbia Court of General Sessions 
shoulc use their ciscretion in cetermining whether or 
not an indigent plaintiff snoule be allowed to proceed 
in forma pauperis in a civorce action. In exercising 
this discretion, the jucge must consider tie public 
policy of the District of Columbia against Civorce anc¢ 
in favor of tne vreservation of marriages, In acdcition, 
tne question of wnetner or not anv useful social pur- 
pose mignt be served by allowing the divorce can and 
shoule be considered b; the judge. Divorce is not a 
private controversy but is 2 matter in which the state 
nas a deep concern. 4s a result, tne state has the 
right to regulate its cGivorce laws anc procedures. 


2. Tne holding in t.e case of Griffin v. 


Illinois, 351 U.S. 12 (1956}, has not been extended to 


embrace all civil litigation anc, in particular, divorce 
actions. Griffin was a criminal case which involved the 
personal liberty of the appellant. Such a fundamental 
rignt is not present in the dissolution of a family. 
Most post-Griffin cases anc coimmentaries have urged 
that the holding in Griffin snoulé not be extenced to 
civil litiszation. 

3. The statutory law of the District of 


Columbia in respect to divorce actions requires that 
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certain procedures be followed that are not required in 
otner tines of civil litization. These procedures 
necessarils involve additional fees and charges thet must 


usually be said for by the plaintirr, Until and unless 


Congress sees Pit to Clanse the statutory requirements 


an¢/or provide a public fund from wnieh the ciarzes anc 


fees can be vaid on benalf of incizent litizants, it 
—) ‘ 2 


will be necessar: for the litivants tnemselves to bear 


’RGUMINT 


n_ Forma Pauperis 


rict Of Columbia 


The Trial 


Tnitiall, this Covrt 
:2 District of Columbia Form. Pauperis Statute” is 
mancator: or Giscretionar: basis. 


earl; indicates », its language that 


to be appliee "b} the iuéges of the 
District of Columbia Court of General Sessions" on 


a Ciscretionar, basis. If this re not so Congress 


Nave statec that the incisent plaintiff "shall" 


be Dermittec to prosecute nis suit witrout the vre-” 


32 


smence of costs rataer than “ma: " be permitted to 


1l/ Title 15-712, District of Columbia Coce, 
1967 EcitioOn - "When satisfactor: evicence is presented 
to tre District of Coluabia Court of General Sessions 
or one of t:e sudges tuersor that the plaintiff in 2 
suit is indisent 2ne unable to sake Geposit of costs, 
tue Court or iuése mex permit tre »srosecution of the 
suit witniovt tr: prepa: ment or Ceposit of costs." 


Sible kings of 


In support 


tae lecisletion, Rep. Grad (59 Conz. - 1679 (1920;% 


Ma order that Mr. Grac not be avoted out of content 
t is necessar,. to complete nis statements 2s he zade 
thea on January 20, 1920: 


"Me. Grad: I think so. I personally 
am inclined ****, T think he shall be 
permitted to go ahead with his case. 


Mr. Hicks: I agree with the sentlemen 
froin Ohio in resaré to that: full: pdut 
I was wonéering iust what evidence the 
Court woulée ask for as to whether or 
not a person was unable to pay those 
fees, 


Mr. Grad: It is in the diseretion of 

the Court. would be such as would 

De necessary in the conduct!of the 

ousiness of the Court, I presume. 

Nobo; can say what_ the Court would 

cemanc. Vampnasis Supplied, 

“. fair reading of the lezislative history 
of Title 15-712 of the District of Columbia Code 
alons with the language of the statute itself leaves 
no conclusion otner than that the statute is to be 


appliec by tue juéges of the Court with ~uéicial 


Ciscretion. The nature of the action coupled witn 


a Cemonstration of indigency an¢ public policr 


iO 


considerations are factors to be weisiec D3: tne sudze 
Nis sounc éGiseretion as to waetner or 
rns pauveris, 


is Cisceretion 


“pplications for a Gecree of 2)solute Civorce 

thi: wore than a private controvers: .~ The 
narriase contract itself is not merel; 2 private contract 
between two parties but creates a status in whicn the 
State is vitall: interestec and uncer woiecn certain 
Cuties anc rights incident to the relationsnin come 
into being. The integrity and permanence of the marital 
relation is of such vital importance to the welfare of 
societ: anc to the public senerall: that the state 
2@8 always Ceeply interested itself in all matters 
pertaining to the dissolution of the relation. ‘hile 
the suit for Civoree itself 1S nominally between two 


arties, the state is alwa:s a quasi party. See Hopping 
> 3 © v 


Vv. Hopping, 223 Iowa 992, 10 N.W. 2¢ 87, 115 A.L.R. 426 
(1945); Cannon v. Cannon, 80 F. Supp. 79 (D.C.D.C. 19°6'; 


243 


Lickle v. Boone, 187 Mé. 579, 51 “.2¢ 162, 170 “.L.R. 
156 (1947; Dionne v. Dionne {Me,* 156 *,2¢ 29° (1959 


citing Nelson Divorce & Annulment (2na HE) VODem 


o Siebert v. Siebert, 32 Ohio App. 487, 

168 N,&, 2 (T9295; Lindgoist v Lindguist, 137 Conn, 

165, 75 *.2¢ 397 (1950); Giltam v.Gilnam, 177 Pa. 
228; 110° 4.24 915 (1955). 


morals 


ciscour 


Columbia 


polio, 


stabilit: of 


concernins 


>y Chief 


marriage anc Civores was 


Jucze Curran of the Uni 


probatl: 


noes 
ceo 


States District Court for the District. .of Columsia 


in the case of Gaz 


when he statec 


v. Gage, 8° F. Supp. 987 


"The public is directly intereste 
in the institution of marriage, wh 
is subvect to proper regulation and 


control 
exists. 
been to 
make it 


br 
The public policy 


the state in which it 


foster anc protect it, to 


permanent, 


parties to live tozetner, anc to 
separation. It is safe to 
sav that this polic: fincs express 


prevent 


in provabls 


ever* state in t.iis 


country in tne various lesislative 
enactients designed to prevent the 
breaking of the marriaze ties for 
trivial purposes." 


(1950°, 


icn 


nas always 


to enecouraze the 


ion 


The Supreme Court of the Unitec States has 


likewise spoken on the subject of marriage ané the 


states! 


interest therein. In Maynard v. Hil 


729, 21 L.Be. 654 (1888°:, 


U.S. 190, 8 S.Ct. 


P.26 755 


(19 


Neb. 214, 


27 NN. i 


723, 


J. 


Piliner v. Pillner, 64. Idaho 
uaT; State ex rel Munter v. Crocker, 122 
BY AY a ae a 


nhs Ibe 


ap SS 


5 


olen 


whien contained 


Justice Field delivered tne opinion of the Court, 
t 


ne followin, lan 


IAT 
uag 


726: "Marriage as creating 
nost inportant relation ia 
aS Aavins wore to Go with 
morals of civilization of a 
ple than an; otner institution, 
always been sudiect to tne control 
legislature. That body» pre- 
serivea the ase at which parties na: 
contract to warrs, the procedure or 
fora essential to constitute warri ize, 
the cuties anc oblisations it creates, 
its effects upon the property richts 
of potn, present anc prospective, 
ané the acts wnicn ma, constitutes. 


srouncs for its Cissolution." 


ané at P, 729: "It is an institution, 
in tae inaintenance of which in its 
purit: the pudlic is Ceeplw interested, 
for it is the foundation of the famils 
anc of society, witout wnich there 
would be neither civilization nor 
proszress." 


and further at P, 731: "In every 
enlisntened government it is pre- 
eminently the basis of civil insti- 
tutions, and thus an object of the 
ceepest public concern. In this light, 
inapriase is more tnan a contract. It 
is not a mere matter of oecuniar. con- 
siceration. It is a sreat public 
unstitution, giving cnaracter to our 
wnole pollt:. 


ro 


Tne public polic: of the District of 
Columbia coneerning tne dissolution of the marriaze 
relationship is further establisheé bd; the lezislative 
enactinents pertaining thereto. Title 16-918, reguir- 
ing appointinent of counsel in uncontested cases, 
Title 1°-236, requiring publication where personal 


service cannot ve effected, anc Title 16-919, 
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requirin®, proof on ¢efault in divorcee cases, will se 
t ina 
Code provisions are set vort 
nere wmerels to Camonstrate the differential treetinent 


sivena by the gislature to divorce actions in relation 


+ 


to other tines of civil x2ctions. 

@ statute reguiring th 

exnses? There 

appointment of counsel in 
gation. ‘Why cié Congress ene a specific statute 
not allowing 2 Civoree to proceec sy default ané not 
allowins an admission in the answer of a cefendant 
to be taken as proof of the facts allesec? Defaults 
can and are frequentlr taken in other types of civil 
litigation. The answers to these eescion are 
obvious. Divorce actions >re not considered or 


weighe¢ in the same light as other civil litization. 


They could perhaps be called "quasi civil" because 


rules of evidence, rules of procecure, ete. are 
followec in Domestic Relations cases 4enerally as in 
otner civil litigation, but perineating the entire 
fielc. of Comestic relations liti.ation is the cee 
concern of tne state in tne preakcown of the family, 
ane its consequence on societs in seneral. 

\ brief zlance at the history of comestic 


relations law and tne statutor: enactments pertaining 


"The ta.pavers of the District of 
Columbia in effec re being a 
to unde 2 2 iff! 
petictio: \ t aD - We 
are not 2 r tn 10rri 
situati 12 ossi j tior 
ougit to be evercisec to allow relie? 
3 use a hostile situation exists 
is Cetrimental to tre health of 
titioner, as well as the chilcven. 
1@ parties nave ereatec a situ- 
ation db: their own act. The separatec 


voluntarily." 
It is obvious from Jueze Rean's orcer trot 
1¢ waS exercisins 218 Giscretion not to 2llow apoellant 


to proceec in form: pauperis pasec upon the facts that 


nag been presented to nim in tre complaint and afficavit 
filed with the Court. Likewise, it is ervstal clear 
that Jucge Rvan Gic not mean that he woule never allow 
@ Givoree action to be filec in forma pauperis. de 

nacé before nim allesations of facts upon which he was 

to evercise nis Ciscretion in accorcance WitrA the 
@pplicatle law. Me Cie so with a traorougn knowledcge 

of the public polic® considerations involveé ind the 
facts presented to him. Theat hie nay have applied 2 
cifferent stancaré for the allowance to proceed in 


forma pauperis in a @ivorce action than he might have 


SU EERSeEEe ee 


4/ P, 2 of Opinion of Judge Ryan dated 
June 28, 1958, Harris v. Harris, Misc. No. /!-68, D.C. 
Court of General Sessions, Domestic Relations Branen. 
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in some other tree of civil Llitixation or for chat 


matter in 3 maintenance or custoc. case does not mean 


appearec  2efore Jucge Ryan on numerous occasions since 


& 


ils appointment to the Donestie Relations Branen of 
tne Court of General Sessions, this writer can assure 
tais Court that equal protection cee che law ane 
Gue process for all persons is uppermost in nis mince. 
Some practioners in the fielc of domestic relations 
nave Seen 2@aré to complain that Judge Rran is too 
over-zealous in ais insistence upon equalit anc due 
process for #11 litizants and attorne,'s wno appear 
before iim. Wis ruling in this case obviousi: involved 
@ weignin; or »alancins of the public aaterest and tne 
welfare of society in yeneral alongs wit the rignts 
of the appellant. 

It wiignt be pointed out that long prior to 
tne formation of the organization representin: the 
appellant herein, tne Lezal Aié Society for the District 
of Columbia was face¢ with the saine nroblea that is 
uncer consideration here. After a lengtie: anc detailed 
stud: and consiceration of the pronlei, the Board of 


Trustees of the Society firml: took the position that 


they woulc not undertake applications for a Civorce 


on benalf of incizents unless a compelling social 
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Situation was involved. fltnourh the starr attorme:s 

of tie Socliet, have processed Nunérecs of malntenancs, 

Support, ana custod: cases for incigent persons over 

° tre past thirteen ,732rs, onl. an isolated few Civores 

complaints have been filec, duce Ryan's order 

Simpl: reflects the position taken by tae Legislature, 

mn practioners in the field of éomestic relations, ance 
puanizations wio deal with Comestic relations problems 

on a Gail, basis, Further, te District of Columbia 

7 Court of Appeals as reviewec all material sudnittecd 


to Jucse in this cause an: found ao abuse of 


Giseretion. 


af See order of D.C. Court of Appeals cated 
Sugust 5, 1958, sizned bo: Chief Jucge Andrew M. Hood, 
Appendix for Appellant, P. 14, 


i ffm 
Il. The Tne Doctrine Of Griffin v. Tilinois 
= Has “Not ane snoulc Not He a.ctencec 


ae —— “= T a 
LXTENC 2G 
=e 


m2 the case 
Griffin v. inoi *, controls the 


answer to the gu reser ' in this! ca \ review 


Griffin doctrine as appellant woulé 


lead us to believe. The issue in Griffin Was wnetner 
2 convictec person coulé obtain appellate review of 
alleszeé trial errors without pasment of be Statutor, 
fees for a necessary transcript. It was suce2ssfulls 

to provide the sane was a violation 
of the Due Process and Equal Protecti : 
Unitec States Constitution. In so 
founc an "invicious" Giscrinination because the financial 
fee inposec bd: the state effectivel: preventec indizents 
from exercising important rizhts sranted by tne state 
to all citizens »ut conditioned upon u = Cary parment, 
Certain ke, elenents cleari: Gistinguisn the present 
case and most civil actions from the holding in Griffin. 
First, anc most important, is the fact that Griffin was 
a eriminal case involvin:, the possible Geprivation of 


incividual livert:. Second, the vu>lic policy against 


original bound volume 


a 
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Givoree actions is not present in criminal cases anc 


? 


for that matter, in most other types of civil litigation. 
gven the majority in Griffin (the decision was 5 to 4 
for reversal’ recoznized that a state is not re quired 
to eyualize economic conditions. 4s Justice Frankfurter 


statec in is concurrin, opinion /P. 22): 


oe 


n of means way be able to afford 
cention of an expensive, able 

1 not within the reach of a poor 

purse. Those are continzencies 

@ which are nardly within the 

power, Iet alone the Cut, of a state to 

correct or cushion," 


Lilcewise, the Cissent in Griffin contains expres- 
sions of a similar nature (See P. 29): 


“Secondly, certainl: Illinois does not 
Cen; equal protection to convicted 
¢cefencants wnen the terms of appeal 
are open to all, altnoush some may not 
be able to avail themselves of their 
poverts. Illinois is not bound to 
make tie defencants economically equal 
vefore its bar of justice ... Persons 
enarzec with crine stand before the 
law with varying Gesrees of economic 
ance social advantaze. Some can afforé 
vetter lawyers anc better investiza- 
tions of their cases," 


See also Douglas v. California, 372 U.S. 753, 356, 257 

(196?>. 
Appellant cites a long line of cases following 

Griffin in an effort to demonstrate the consistence with 

wnich tne Courts have applied the ruling in Griffin. 

It is significant that all of these cases involved the 


equal protection and due process clauses of the 


mle) 


Constitution in eriminil prosecutions. : Two 


embrace 


involvec an 


to vote is 

freecon tuere is no necessit: 

an application to terminate the faai 
Tne same applies to Cisoutes betwe 


labor. To compare 


question presented 263 f tt no assistance 


5 


in Gecicing tre pre question presented in 


State courts nave neld that 1 _indivicual 
unegualit: " whic, results fron legislative 
is not offensive to our traditional stancards of justice. 


The test advanced by Griffin is tne 


6/ See Martin v. Walton, 368 U.S. 25 (1962 3 
elps v. Boarc or Scucation, -00 U.S. 319 (1936 
oe National Harvester Comoany v. Missouri, 234 U.S. 
199 PISI 35 First National ba nk v. , TEPEESE, 208 U.S. 


PT oo 
548 {1907*,and cases cited there 


original bound volume 


tne séme restrictions and 


entitlec b; law to the same pYivileses under sinilar 
conditions. Comuplianace with the statutor’ provisions 
relating to purlication, court appointed counsel anc 


rejuirec proof of srouncs for Givorce are for the 


protection of the yeneral oubdlic ané the preservation 
tne fanily unit’. All persons proceecin: in Civorce 
actions are re virec to follow the sane procedures. 

No distinction is mace between one class of persons 

anc another. 

* Ceternination of whether “invidious discrimin- 
ation” exists necessaril» involves whether a substantial 
and fundamental right of an incividual aight be violatec. 
Tnis court mest cetermine wiether the rignt to obtain 
2 free Givorce is such 2 substantial anc fundamental 
constitutional right that the District of Columbia or 
the Federal Government shoule de requirec to uncerwrite 
tne necessary incicental costs in connection therewith, 
It is submittec that it is not. 

Tne filing fees, publication fees ané court- 
appointec counsel fee reguireé by statute co not 
eapressl» appl.» to indizents as a class. There is 
no active, nostile or agressive action on the part of 
Congress to discriminate azainst incigent persons pe 
requiring publication ané court-appointed counsel in 


divorce actions, What is present is a body of statutor: 


Civoree or 


128 involvec 
Snowden v. Hugnes, 221 U.S. 


R21 U.S. ta irt stated: 


of a state statute fair on 

resulting in its unegual 

to those wio are entitled 

alike, is not a Genial of en 

tion unless eee. is {S2own to 
it an eleine: 

mposene Ciseriain 


IH ci Fy ie) 
mn 


o aot os 
foun) 
ase 


3 Bs 
poo 
UPORE 


° 
i 
Pp 
t 
> 
p 
9 
St 


above principle was 
Doulas! di Cava) ¢ as in tne na-orit: 
oaze 18 
"I believe, as the opinion of th 
incicatec, tnat a cenial of equa 


2 
tection of the law reguireé an inv 
purposeful Ciscrinination, " 


the E:ual Protection 


Supreme tat in Rinaldi v. Yeazer, 


as follows: 


riginal bound volume 


ww cr mM 


valewful administration >: state 


ra | 


na 


a 


a 


U.S. 


Clause, 
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To 
121 denand is 
cute necessaril: 
rears 'Tne cons 
trings waieh 
ct ace to be treatac 
were the same,! 
210 U.S. 141, 
reiiCre, unos. 
iupose special ‘du 
ses, in orcer to 2 


f = f ns 
Py PO PONSA eG POM OK pe 


vpen cefined 
permissable 
tion Clause 


Yu@ 


Caer tye 


case involving an analozous "discriminators" 

statute to the one appellant attacks herein was Conen 
v. Beneficial Loan Corporation, 727 U.S. 541, 1948). 

state statute proviced that certain stockholders 
having less than five percent (5% interest in 2 
cefendant corporation were reyuirec to xive security 
for reasonable expenses at the tine of the filing of 
@ Gerivative suit, The securit: inclucec expenses 
for counsel fees that wignt nave been ineurreé dy the 


> 


corporation in cefencing against the suit. The minority 
stockholéers arsvec that such a statute violated cue 
process as to comply with the statute woulc ‘ave the 
effect of foreclosing a suit >; most fobviousl» the 
poorer: stockhnoléers. In noleing tnat the requirement 

of securit, dic not violate Federal Due Process, the 


Court statec at page 552: 


n 
fou 
nr Pp 


ctoe 


the tern 
mit litization i 
oe ** Of course, 
NEncd 


necessit: 
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power of a state 

to this t:ve li tigation if 
ton of rea asonable security 
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it is interesting to observe that in tne Conen 
case the Court stressed that the states snould not be 
restrained frou Cevising experiments in in effort to 
preserve the waxinum sood wiicn equit. 
creating the cerivative si 
the sa:ne time to eliminate as much of its defects anc 
evils as possible. It woulé appear that the District 
of Columbia likewise snoulc not ve restrained from 
enforcing statutor» enactinents Gesizsned to 


he maxiaum good and, hopefully, eliminate 


and evils that result fron broken fanilies 


Civorces. 

See also Skinner v. Oklahoma, 716 U.S. 525 
(1942); Tigner v. Texas, 210 U.S. 141 (1940°. 

In tne case of McGowan v. Marylanc, 266 U.S 
420 (19613, involving Sunda: Laws end First Amendment 
rights in connection therewith, the Supreme Court 


recently statec: 
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'The Fourteenth Amendment permits the 
States a wide scope of Ciscretion in 
enacting laws which affect soue Zrouns 

of citizens cifferentl: tnan otners. 

Tne constitutional safesuard is offenced 
only if the classification rests on 
Srouncs wholly irrelevant to the achieve- 
ment ef the State's ob ective. State 
legislatures are presumed to nave acted 
within their constitutional power despite 
the fact tnat, in practice, their laws 
result in some ineguality." 


See also Salsburg v. Marjland, 346 U.S, 545 (1954° 
and the Cecision of the three pucge Gistrict court in 
MeCinnis v. Shapiro, 292 F.Supp. 327 (N.D., Ill., 1968°. 

& very recent decision going directly to the 


neart of the guestion presented here was Eodéie v. State 


of Connecticut, 286 F.Supp. 968 (D.C. Conn., 1968’. The 


precise issue presented to the three judsze district 
court was tne yuestion of whether a state may constitu- 
tionally limit actions in its divorce courts br the 
requirement of a filing fee or other fees which effect- 
ively bar persons on relief from comnencing these types 
of actions. ‘s this is one of the very few cases that 
Cirectly involves the issue presented here and is not 
disposing of tne rizhts of litigants in other txpes of 
actions (e.g. criminal, tort, vreach of contract, etc.) 
substantial parts of the opinion will be set out here. 
The plaintiffs (a group of women receiving state welfare 
assistance, brought a class action asking that tne he 
permitted to prosecute divorce proceedings without 


payment of filing or service fees, Their applications 
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mace to the Superior Court for New Haven Count: aad 


been rejected. The Court costs ane expenses incident 
to the dcivoree proceecing totaled in excess of Sixty 


($6C.0C° Dollars. In addition, publication costs of 


One Hunéred /$100.00) Dollars or more might be 


reyjuirec. The cefendants novec to cismiss the complaint. 
In granting the motion to dismiss hel-tares judge court, 
speaking througn District Juaze J. Josepn Saith, stated 
as follows: 


P, 972: "This brings us to the heart 
of the matter. May a state limit 
access to its civil courts and: partic- 
ularly in this instance to its! divorce 
courts, by the requirement of a filing 
fee or other fees which effectively bar 
persons on relief from commencing 
actions therein?" 


NH HHH 


"...But there are, of course, differ- 
ences detween the right to freedom 
from capital punisiment or imprisonment 
and the right of access to civil courts 


to adjudicate claims to money or 
property or adjust marital status. 


We have not yet gone so far as to hola 
that no state services may be conditioned 
on payment of fees, cf Harper v. Board 

of Elections, 283 U.S. 662, 668, 86 S.ct. 
1079, 15 L.Ed. 26 169 (19663, so long 

as the fees are reasonabli considered 

by tne legislature to be required for 
state purposes." 


NHK HH HHH 


At pase 9723: "There are Gistinctions 
between the cases involving imprisonment, 
denial of voting rights and the ord¢inar~ 
Civil actions. The relative importance 
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the subject with respect to which 
it; is sought must ilso be taken 
account. The rignt to freedom 
just imprisonment ané the rizht 
nenise were of particular concern 
framers of tne Constitution anc 
Rignts and tne post-Civil War 
Moreover, in criminal, habeas 
anc eviction cases there is some 
‘irect action involvec, not present in 
most private civil actions, a factor whic 
ma; nave some weight in Genying the state 
@ rignt to discriminate in the first 
mentionec type of action »b. fee require- 
nents. In the ordinar; civil (including 
Givoree} case the state has,sucn direct 
participation, merely provicting the 
sucicial machiner: for Getermination of 
the disputes. fné the state does have 
at least two legitimate purposes in court 
fees, first, providing financial support 
for the court establishment ... and seconc, 
ciscourazing resort to litigation in purely 
frivolous matters, which might much more 
often be filed by indigent ane affluent 
alike if the service were entirel: fee 
from cost." (mpnasis Supplied! 


LOM tictO hye O 


* O £ 


Qa 


Althougi Connecticut his no statutory provision 


allowing indcigents to proceed in forma pauperis, there 


is no in¢éication in the Court's ruling that it would have 
peen Cifferent if such a statute had been in existence. 
Tne Court projected the problem past the initial filing 
fee and discussed the problem of additional relatec 
expenses in Civorce litigation, e.z. publication, process 
service fees, lezal services, ete. As the Court correctl; 
questionec: "Shoule tne state pay for the indigent other 
quite essential costs, ...". In conclusion it was the 
Court's opinion that such matters should be ceternined DY 


the legislature. 


Not onl; do cecisions of both Feceral 


Courts leac to the conclusion tiat is 
likewise, recent commentaries inciec 


in Griffin snouleé not be extendeé to civil actions. 


Stanley £. .a (former Chief Justice of Massachusetts! 


commentec on tne holding of Griffin in 25 U. of Cnicago 
(1957} as follows: 


“***Tozic would seem to olace nod limits 
upon tie Griffin rules. It would secia 

to Re @yuall: applicable to plaintiff and 
cefendants. However, the concern of the 
ee Court in recent years nas oeen 
witn personal libert:. Ci Civil cases seldom 
involve personal libert.~ ‘clear Line” or 
Cistinction is availa>d ne even if not 
logical. The conseguen Lees of aoplsing 

tne rule generall:; in civil cases *** are 
far reachinz. Great possibdilities of 
dela; anc inordinate expense to the 

public are opened up. Tactics of cela 
and badzerins for a settlement are not 
confinec to defendants. The encovrazement 
to liti. lousness is obvious. In tne Tone 
run justice would not pe promotec. There 
must be some point wiere practical consic- 
erations begin to make their influence 
Felt. ***," (Haphasis Supplied. 


The encourazement to litigate nas alread: been 
felt in the Domestic Relations Branch as a result of 
Neighborhood Legal Services filing divorce actions on 

ehalf of indigent plaintiffs. In 1967 thirteen /1>) 

miscellaneous petitions were filed in that Branen. In 
1968 twent:-four (24) were filed. As of May 12, 1969, 
eignty (80) suc. cases nave been filed. 

’ recent note in the Yale Law Journal, The 
iIndizent's S Rignt to Counsel in Civil cases, 76 Yale L.d. 


545, 552 (1957', pointed out: 
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"fnz Suprene Court, in creating 4 
“constitutional risgnt to counsel in 
Civil cases, will be in effect issu- 

11; 2 nandaunus to the legislatures to 

appropriate sufficient funds to pa: 

for tie right. The Court is likel: to 
,consicer carefully tne political accept- 

@vility of any decision whieh will place 

it in this position. 


Because of the uncertainty of the cost, 
ane t! possible political Gifficulties 
‘lnvolvec in meeting it, the Supreme 

Court is unlikel: to create 2 full- 
flecyec rignt to counsel for all indéige nt 
parties in all civil cases 2t one tim 
Ratner it is likel: to Ccevelope the Sesen 
of incisents in the civil area cautiousl:, 
auen as it has in tie criminal area." 


ané at 55°-554: 


"Policies like tuis reflect the jucement 
that some civil actions ere luxuries Sy 

less neecful of subdsic: tian others. 

These judgnents are no Joubt partly 
paternalistic or moralistic »bvt insofar 

as the, nave a stronger >asis, 1t is 

that less is at stake in the loxurs 
actions. To this extent, these juesnents 
parallel tne €istinetion ’ etween capital 
anc nonecapital crimes, between felonies 
anc iniscGemeanors, and between criminal 
anc civil cases. They are subject to 
tne same obyections as those Cistinc- 
tions--that the. ae the poor ian 

put a sreater interest at stake, before 
ne nas counsel as 2 rignt, than a rich 
man must. This in itself is no conclusive 
oljection; it applies to any distinction 
G@esigned as an expedient limitation on 
the rignt of appointment of counsel." 


Also see The Risht to Counsel in Civil Litig gation, 66 


Columbia L. Rev. 1322 (1966,. 
It is obvious that the payment of fees and costs 
Geter inany persons, bot: indigent and non-indigent, froin 


filing divorcee actions. ‘4s the public policy of the 
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District of Coluubia disfavors Civorce it 


f costs acvai 


Supra. Counmenti 
was Francis 


Statute of Henr 


f Francis 3 econ, 
nc Heat ud, an —— 


Tne Sacrican Bar Foundation nas been hearée on 


canis subject in Publie Provisions for Costs anc uepenses 

Sant, eens 
of Civil Litiszation, (Drart:, merican; Bar Foundation 
(June 19553, 


“There is little dourt *** that the 
Ceterrent effect of the cost of liti- 
sation is a significant factor in 
control of the workloac of the. courts, 
Tie cost ¢zterrent also reinforces a long 
standing puslic polic: azaiast Kepsoes 
litization." 


The above autrorities inGicate tt the protec- 


tion of constitutional rights insofar as civil litiszation 
is concerned dozs not share the sare spotliz that 

beams in the fielé of criminal law. It is imossibdle 

to conceive how a governinent of wen enactine laws reg- 
ulatin., tre conduct of nunan beings can Go so witout 
reating ineicental inéivicvel ine: ality in man; 

instances. Further, it cannot de logically argued that 

the exact saire constitutional risnts and protections 


’ 


should be applied to those bersons facing a Cenrivation 


tt 


of tneir life or libert 
ad0ut Collars aneé 
@.0ense in 


@ eriminal 


Our lesislatures anc courts nave 


in general civil litization anc, 


Givorce actions. 


Y ICIEIE bets paepetions Vien Involve ae 
iM «De ; udlic 

: SI na Orcinars a 

B “Ta eae slative Branc. Branc? 


OF Gov ‘ernment. 


It cannot be disputec that Consress, acting as 
tne le vislative bod: for the District of Columi2, has 
2 tne constitutional power to reculate the substantive 
« law and proczéures for courts it estadlisies bd: lesis- 


lative enactment. Snider v. Massaciusetts, 291 U.S. 97, 


A 


Be 105 £1952" 5 Cohen v. Beneficial _Inéustrial Loan Corpor- 


- ation, 227 U.S. 541, 552 (1949. In enacting the 
Givorce statutes for the District of Columbia Congress 
A nas seon fit to require certain precautionar: safesuards 


to the srantine of "casual" divorces in this jurisciction. 


Obviousl:, it was not the intent of Consress that the 
District of Columbia shoulée cater to civorce business 

or obtain tie reputation of being a "@ivorce mi11" 
jurisdiction. The methoc selected to further these ains 


was tne passage of what is known as Title 16-918 of the 


>.) <} 


* District of Columbia Code, 1957 Eéition, which reads 
as follows: 


"In all uncontested civorce cases, 

and in an; other divorce or annulment 
case wiere the court Geens it necessary 

4 or proper, a disinterested attorne: 

sniall be assigned >, the court to Antes 
nis appearance for tne defencant ane 
actively defend theccause The! attorne: 
Suall receive such co;npensation for nis 
services as tne court ceteriines to be 

> proper, which shall »b< paid >: the parties 
as tne court directs.” imphasis Supplied 
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12-555, D.C. Code, 1967 SGition. In the event a plain- 


service of tie summons anc comolaint upon the cefencant 
either within or outsice the District of Columbia, then 


ne 1s mandatorily recuirec to substitute Dudlication 
or personal service of process upon the cerencant who 
cannot De found, It is svbmittec that Title 15-712 
gives no (uéze tie power to waive compliance with either 
of the above-mentione¢ statutor: reguirements. S1ltaougn 
great clamor is hearé about the ricnots of the incicent 


plaintiff to oroceed withovt prepa. 


ment of costs, 
little or nothin is saic of the cefencant's right to 


ve notified of the Givorce action filec against hin ane 


e 


4is pisht to be activel: cefenced su court-appointed 
counsel pursuant to Title 16-918. Shovle the rignts 

ane protection Consress onviousl: intended to sive ever» 
éefendant in a Givorce action ve abrogated and uncon- 
stitutionally taken away frou hin because the plaintiff 
is unable to pax the rejuirec mone. to assure him of 
this protection? It is not the cefencant who nas come 


pefore the Court asking for relief. If the plaintiff 


275 


enooses to invoke the aid of 


Sessions: Court, s2° 
the risht to prescribe Dy rules tne fees, 
costs in actions anc procsecdin.s in the Domestic Relztions 


Title 15-710 of the D.C. Coce, 1967 s@ition. It 


4 


is interestin= to note that Consress was o >viousl: aware 


that there woul¢e ve expenses to litizants in this Brenen 
of tne Court over and above the costs incurrec in te 


.. 


filing of the lawsuit. ! is demonstratec b, the use 


wore "costs", It is extremely coubtful that Title 15-712, 


ry 


which uses onl the word "costs" in referring thie 
waiver power of the court, can be construec to also 
apply to fees anc other charzes such as compensation 

to court-appointec counsel and publication charges to »e 
paic to local newspapers. xpenses of this nature are 
auxiliar; expenses to which forms pauperis statutes are 
not applicable. See Miller v. Unitee States, 217 U.S. 
192, 197 f192*; 2, States v. Fair, 235 Fec. 1015 
{N.D. Cal., 1915 ; Cheek v. Thompson, 32°F. Sune. 497 


(W.D. La. 1940°; Diag v. Chatterton, 229 F.Supp. 19 


» original bound volume 


ae 


Sutter v. Superior Court 


nancator: 


must take stens 


to remove taen, It is suomittede that the Court or 
Ceneral Sessions lacks ¢! pouer to "remove" Congress- 
statutorr law 
applica le to 
Columbia, 
In Boccie v, State of Connecticut, supra, this 
Subject we u > at p. 297: 


Ist strikine cowna 


Fees Dy judicial 
© difficult» of 
eer of the course 
Nould be reyuired to follow, 
relief avencies provide the 
S part of support to the indizent ? 
Prom wiat source should such funds de 
obtainec, and now should the: be adinin- 
Se Snovlé the state courts be 
4ulrec to waive court fees for the 
See Tne choice of wien methoce 
is more fitte@ to the needs anc polic: 
of tie state is a lesislative choice the 
court shoulé take Onl» if necessary. 
Likewis? with relatec BS Shoulc the 
state pay for the incicent other quite 
essential costs., Woicn are aoe now 
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propria tions. 

ver, tne court has more 
“sta te is th pleas part 
il commitinent cas 

can ane refuse to apant 

relief if ae EU EES 

proviceed 


The covrts should, therefore 
pure kl: to strike con 
mposec financial 2 
donds waien block 
into court. nee co 
eee upon tne 


oo bee 


ra) 


efendant risks ‘nis libert : 
tner tripe of case Co the courts 
serious reneds protleas., In civil 
ah the cefendant does not face 
privation of libert», the potential 
neial costs, couplec with less severe 
consequence for the individual anc the 
neec for suvstantial lesislative aceon: 
Sussest that the les eee is. the more 
eppropriate Gate institution TO @Sta stanlish legal 
ae proszrams wie? could” supply counsel. 


Tiapnasis Suppliee’. 


MOR aH ® 1) 


t 
E 
Pe) 


e Supreme Court has snoken on: several occasions 


concernin;; governmental exnencity Decisions of this 


4 


‘Cive respons- 


10$-110 (1910°; 


Rar Foundation reecounizec 
Costs enc Expenses of Civil 
supra, tiat 2 practical disac- 
:lininating fees ag 
costs woulde not 
Coors of the court to 
necessar; to cover the auniliary exvenses of 
pudlication fees, fees of invest- 
ation, etc. If such a system is to be 2 part of 
our court s:stemn, it will have to be funced thnrousn 
the audlic treasur; ané established db: Conzress. 


fter stronzly urging that she be allowec to 


proceed in ner civoree action without prepavinent of 
IG. 
costs, appellant attemots to solve the pro>vlem > 


offering various alternatives which atteapt to frustrate 


the statutor: provisions. With respect to the problem 


WG, Sne apparently lumps into costs the filings 
process serving fees, puvlication costs anc court 
appointec counsel fee. It is not known whether or not 
expert witness fees, fees for investigators anc 
numerous other fees anc charzes that a person with 
funds coule o»tain are to be also furnisnec without 
costs anc charses. 
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* Ol payment for COurt-anpointed counsel tie 
Suszestions are Mace, First, 
= 


for his Services. It is Seriously douhtee if that is 
a waat Conzress nad in nine wnen it enactec Title 16-918 
=a 25 it used lansuace "shall receive Such compensation" 
= 5 1 ahs , 
ane “wanreh 


2 snall be paid bz the va 
ma 


ratner 


cnan the mandator: lang 


that was what was inte 


va enéec, The Plain lanzuaze of 
2 tne statute is contrar:; to appellantts Sugsestion, 


Congress has Siven tie Juczes of the Domestic 


Relations Brane; the richt (with the 


approval of tie 


Chier Juagze of the 


District of Columbia Court of 


General Sessions to set tne costs, fees ana cnarces 
a for the Sranch, 


See Title 15-710, D.C. Coce, 


to that authorits the Judges have establisnee a 


; fee of One Hundred ( $100.00) 


Pursuant 


Miniauin 


Dollars for court-appointed 


counsel in uncontested cases, In the Majorit: of tiege 


types of appoint 


ments counsel is 


ultinitel; paic less 


than his Normal hourly) working waze, 


It might very 


Well be an unconstitutional de 


PPivation of 


the attorner'ts 


propert, (his time} to reguire hin to aecept uncompensated 


_ court appointments in 


Civoree cases. %t lea 


the implication in the 


4 Seibe 


— 


ecent a Bedfore 
recent case of Req ore v 


Utan 


4 Seeks 


The statute involvec required 


Cx Nearing Ye assistec u: counsel 


foldiny that the statute was unconstitutional 


the Court said at p. 195: 


sv 


"Until the levislature provid 
metiod ©. waien a lawyer can paic 

for couipulsor; services to an indisent 
person, a statute reyuiring such ser- 
vices 15 unconstitutional as requiring 

one to give services (a form of propert: ° 
without just compensation being paid 
therefor. It matters not that the service 
is to >e renderec to one other than the 
state © woule still be an involuntary 


taking 2: tne state. 


Ss 
e 


c) 
La, 


The statute which reguires the juézge to 
appoint a lawyer to represent an allesec 
incompetent person in a proceecinz for 
involuntar; hospitalization cannot be 
sustainec. The court in its own Giscretion 
can anc will appoint counsel when the cir- 
cumstances indicate a need for it. If anc 
when the legislature feels that counsel 
must be appointed other tnan at the 
instance of the judge, then the lecisla- 
ture must provide means with whicn to pa: 
for tnat service. In view of the cecisions 
of the United States Supreme Court to the 
effect tzat unless counsel is 2ppointed 
for criminal cefencants the conviction is 
a nullits, the state lesislature ‘as 
wisely provicec that counties inust pa; 

for such services. No such provision has 
as uet been nace to par an attormew who 
represents an allezecl» insane patient." 
(Smphasis Suppliec’. 


Appellant's seconc solution to the problem 
created >» Title 16-918 is to have Conzress abolisn it. 
Of course, this would solve the problem. But such 2 


solution is of no help to this Court which is faced with 
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te 


$ cesertion from two years to one vear there 
* 1 
nore reason than existed uncer te orior law for 2 
. indedendent attorne: to be 2opointee to assist she court 
Se and to activel: defend tie cause. 
’ 
, opellant acknowledges tiat ¢:¢' y5lem of 
24 Walving prepayment of publication costs: is 2 more 
s Gifficelt one that of the pa: nent of the court- 
appointed cour Suicen, insite. eters sugzested t1at 
4 the court might reduce the extent and curation of the 
é. publication. To do this woulé obviously reauire an 
amendment to the present statute (Title 12-240) whieh 
a] 
4 provides tne iaanner of publication as follows: 
Se "al An oréer of pu>lication shall be 
4 published eat least once a week Tor turee 
successive weeks, or of tener, or ror 
a a) na) a l 2 = n 
suer Lurene Line as the court orcers. 
- ‘Sapna asis Sur plied 
¥ Tne provisions of this statute clearly sive the 
- - 
Court the Giscretion to enlarge the perioc of publica- 
“ 


tion, but it is difficu 


110 to unécerstand 


‘now appellant 


~1O— 


puslication. Siar 
‘tars law should likewise 
not tne yjyuciclar’. 
is urged 
to locate ¢t! ‘efencant svouse whieh 
in personal 

questions imeeciatel: cone to mind, 
if the 
Gant ? nd@ seconc, is the indisent person zoiny to 
reyuired to pay the ex 2 of tne personal service if 
the person can xe ated? It is hisnly doubtful if 

of local government azents wovld 

in solving the problem presented. It 

Ss obvious tat almost all plaintiffs in Aivorce xictions 
ever: possivle effort to locate the absent spouse 
nave hin serveé with process as this is 2 auch 

cneaper way to procesc. It is onl» when persistent 
efforts to: locate the defendant have failee that most 
litigants resort to puvlication. The problem will still 
xist in those cases where the xovernmental agent is 
unsvecessful in locating the Gefendant. Wo answer is 
given by appellant as to whit procecure snould de 


followec where person2l service is unsuccessful. Pre- 


sumably, puolication would then oe necessar:. 
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1S Suggested that publication costs 

publishing in onl» one newspaper or 

local newspasers for recuced costs. 
The recuecing of the tot f the publication aight 
be helpful to some indigents but what adout those Wno are 
adsolutel: unable to PS, an; publication cost whatsoever? 
Are we now going to Giseriminate against the "poor" 
incigent ané at the same time allow the "midéle-class" 
indigent to proceed with is civoree action because he 
is able to afford tne reducec puclicatbn costs? A 


solution whica reduces the costs involved frustrates 


appellant's entire argument anc offers no solution whait- 


Soever to the problen. The same logic applies to the 
Sugzestion trat newspavers might  e inclined to reduce 
tne cost of publication if they were askec to do so. 
Several years azo the Domestic Relations Commence of 

the District of Columbia Rar “ssociation explored this 
possibilit»s with two local newspapers and were flatl: 
rejected, Althoush certain newspapers nave been quick 

to critizine Judge Rvan for refusing to allow the complaint 
in this case to be filec in forma pauperis, tner nave 
refusec to responée when it is suggested that tne: absorb 
tne costs of publication for in¢cigent plaintiffs in 
Givorce actions. It is extremely Coudtful that Ang tring 
productive will be accomplished vy attempting to convince 
the newspapers that thew should waive publication costs. 


To attempt to force them to co so would likel; »rove 


unproductive, 


Lastly, appellant proposes that Congress might 


1g Title 13-340 to rejuire fewer notices 
eyuiring federal azents to make thorougin searches 
Gefendants at government expense. If any solution 
foune 2@ problem of publication costs ina 
most logic2l one. 
Congress is the proper forua to amenc the D.C. Coée ane 
or to provice a source of revenue fron the public 
treasur: to cover the costs, fees, and charzes mentioned 
above. But appellant is not dasicall; urging Congres- 
Sional chan.e. She advocates that the Courts should 
strike Gown the statutor: reiuirements of the civorce 
sections of the D.C. Code. Nitnough Courts have 
eriticized legislative enactments they nave consistently 
referrec litigants to the legislature when a statutor: 
enactment needs modification. The legislative depart- 
ment of the government has the duty of making the laws 
wnile the juciciary has the power of ipplying thein in 
cases brousht before the Court. Neither branch of 


8/ 


government nas invace the province of the other, Covrts 


8/ Commonwealth of Massachusetts v. Mellon, 42 
S.Ct. 597, affirming Frotaing gain v. Mellon, 5% “pp. D.C. 
Uz, 288 F, 252 | 19235 U.S. ex rel apgek eagle Const. Co. 
v. Stewart, 119 U.S. App. D.C 254, 359 Foca 75>; 
Suitchasn's Union of North cuerics o eats Mediation 
loard, Ct, 95, reversing 125 F.2d 785, 77 U.S. ipp. 
D.C 56h Gols 3 Berman v. Parker, 75 S.Ct. 98 (osu 
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are not permitted to mocifs statutes 
la) y 
2 

reasons. Tne legislature, not the 


main gua Hoe O°: public neecs to be served 
O/ 


ueesignaesy Other cases too numerous to cite 
terate the vosition of the courts in respect to 
jucicial legisletion. It is Significant tnrat appellant 
ultinatel: ez in her brief that the legislature 
is the proper forum to solve this problem, 
In ner brie? appellant arsues that one of the 
Social reasons for allowing the indigent to proceed 
in forna pauperis in civorce actions is: because the 
filing of the action is a necessar: orerequisite for 
&@ person to evail himself of the conciliation anc other 
services avzilable to litizrants in the Domestic Relations 
Branch. ‘gee Br. P.19). In support thereof a rule of 
the Branc is pointed out which aose ines a oretrial 
H ll/ 
reconciliation conference in contested cases. Also 


4 + 


mentionec is tnat wives anc chileren tireatened b> 


9/ Chambers v. Lucas, 59 COD. WAC. Ser.) Larned 
299 (1920 


10/ Berman v. Parker, 75 S.Ct. 98 (1954), 


11i/ Rule 6(»}(2), D.c. Court of General 
Sessions, Domestic Relations Rules 


court vetition 
vstoc™ pencin: 
incorrect. 
2 GCivorce action de filed 
Branen. As has been 
juczes of the Dowestic 
Relations Branch have consistentl: allowee incizents 
to proceec in forma pauperis in actions for maintenance, 
Support, and cvstody of minor children. Anciliary 
een grantec to incigent litigants 
in these types of iections. In accition, petitions to 
proceed in forma pauperis have been granted in Ccivorce 
actions where some social purpose can be served by the 
granting of the vetition. Neighdorhnooe Legal Services 


is aware that Judge Rran hes granted leave to a 


amy 


plaintiff to proceeé in forma pauperis in a divorcee 


action. See ‘iashington v. Weshington, Misc. No. 46-69, 
~esnington SS SAhinston 


D.C. ae, of General Sessions, Domestic Relations 
1S 
Branch.” 


12/ Rule 14, D.C. Court of General Sessions 
Domestic Relations Rules 


13/ See Brief filec in Yvonne H. Parks v. 
Norman £2 Parks, No. 22705, pases anc 9. ring the 
period from July 1, 1968 throuzh Maren of 1969, accor¢- 
ing to the brief filed in Parks, a total of twenty-two 
petitions to proceec in forma pauperis in divorce cases 
were presentec to the judges of the Domestic Relations 
Branch. Six were grantec, one by Judge Ryan. 
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pauperis in 


M necessitous circumstances 
initiste Civorce actions unle 
was to be served, 
In addition to the above-mentioc ned 
any person can turn to the cri.ainal courts in the 


District of Columbia to obtain protection from violence 
14, 


anc threats made bs» their spouse or an, other person. 


Likewise, it is a misdceneanor for ani ‘person to, with- 


out just cause, desert or wilty lly neglect or refuse 


Ly See Title 22-504 ‘Assavlts ané Threats > 
22-507 | eae to Go bodily harm}; 22-901 (Cruelty oe 
Children’ 


-'6~ 


for tre malatenance of a wife an¢/or 


minor chiléren.” In facet, numerous prosecutions nave 


2 4 


been institutec bz: the corporation counsel's office 


7 a) 


aainst deserting and non-supporting fathers on seholr 


of mothers receivin:, puslic assistance. It cannot 


accurately 3e saic that Congress has abandoned the 
in tne District of Columbia. The: nave 
the Courts and have in the past receivec 
competent representation »b, volunteer attorneys fron 
many different organizations. There is no reason to 
believe tiat such assistance will aot bo continueé in 


tne future. 


15/ See Titles 22-902 (Refusal or neslect of 
guardian to provide for child under 1! years of aze), 
and 22-903 (ilful neglect or refusal to support wife 
of minor chilc.. 


BEST CO Y 
from the original 


CONCLUSION 


ist 6, 1956, Cenvin:, appellant's motion 
file an appeal fron the trial court's denial of 
complaint witrout prepa: went of costs, 


be affirinec. 
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Peter S. Smith, Patricia M, Wald, anc Paula Rosenatiel, 
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N.., Jasninston, D. C. 20001, “Attorne s for the 


Appellant, on this Gay of » 1959. 
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